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In 2005, the American Civil Liberties Union, the ACLU of Ohio, the Children’s Law 
Center and the Ohio Public Defender began an investigation into the extraordinarily 
high rates at which Ohio juveniles waived their right to counsel in delinquency 
proceedings. In the course of that investigation, the groups uncovered numerous 
areas within Ohio’s juvenile justice system that fail the state’s children. As the most 
recent edition, the 2011 report card analyzes six aspects of Ohio’s juvenile justice 
system and grades them on how well they are doing in light of national and
international standards.

www.acluohio.org

Rates of Juvenile Detention and
Commitment

Shackling of Juveniles



GradeWaiver of Counsel

I
According to the United States Supreme Court and 
international human rights conventions, rules and 
guidelines, children accused of criminal wrongdo-
ing are entitled to the assistance of an attorney in 
the preparation of their defense.1 In light of a large 
body of social science research demonstrating that 
most youth do not have the knowledge or maturity 
to understand the consequences of a waiver,2 a 
growing number of states— including Iowa, New 
Mexico, North Carolina, Oklahoma, and Texas—have 
passed legislation prohibiting youth from waiving 
their right to counsel in court proceedings under 
any circumstances.3  Ohio has no such law. In 2007, 
the Ohio Supreme Court held in the case In re C.S. 
that prior to waiving their right to counsel, a child 
must consult a parent, guardian or attorney who is 
“capable and willing to assist [them] in the waiver 
analysis.” It also ruled that to determine whether 
a waiver is valid, a court must consider the child’s 
intelligence, education, background, experiences, 
conduct, family, emotional stability, and the com-
plexity of the proceedings.4 

In another Ohio Supreme Court case, In re Andrew, 
the court found when exercising jurisdiction on a 
matter related to a prior adjudication as a delin-
quent child, the person shall be treated as a child 
until he or she reaches the age of 21. This means 
that the law expanding a juvenile’s constitutional 
right to appointed counsel applies even after the 
person reaches the age of 18.5

In 2010, the Supreme Court’s Advisory Committee 
released a report on juvenile defendant’s access 
to counsel.6  This report recommends an amend-
ment to Juvenile Rule 3, which would require that 
children are fully and effectively informed by a 
consultation with an attorney of their right to coun-
sel and the disadvantages of self-representation.7  

TOO MANY CHILDREN APPEARING IN COURT 
ARE NOT REPRESENTED BY COUNSEL.

(Incomplete)
It also stipulated that any waiver should be made 
by voluntary consent after the judge has explained 
the potential consequences. The report noted that 
courts should verify whether an attorney met with 
the minor to inform them of these rules.8  Similar 
recommendations requiring “a child to consult with 
an attorney prior to waiving their right to be rep-
resented by counsel have received the support of 
former Supreme Court of Ohio Chief Justice Eric 
Brown and the U.S. Department of Justice Access 
to Justice Initiative.”9  As of the date of this publica-
tion, no action has been taken to codify these rec-
ommended amendments. 

It should also be noted that Ohio does not track 
which juveniles waive their right to counsel or 
subsequent outcomes in cases where youths 
waive counsel.  In fact, waiver may have improved 
throughout the state, but we cannot make this 
claim because the data does not exist. Additional 
information indicating the number of youths who 
waive their right to counsel would assist state agen-
cies and juvenile justice advocates by showing a 
clearer picture of how often youths waive their right 
to counsel and helping to spur reforms to ensure 
waiver is reduced or eliminated. 

A growing number of states have 
passed legislation prohibiting youth from 
waiving their right to counsel in court 
proceedings under any circumstances. 

Ohio has no such law.



GradeRates of Juvenile 
Detention and Committment

B
International and national standards state that court-
involved youth should be deprived of their liberty only 
as a “last resort” and “for the minimum period 
necessary.”10  A growing body of social science 
research demonstrates that the unnecessary 
detention and incarceration of youth charged with 
or convicted of non-violent offenses increases the 
likelihood that they will reoffend; exacerbates 
emotional, behavioral and educational diffi culties; 
and costs taxpayers much more on a per child basis 
than programs designed to supervise children 
returned to their communities.11  

Ohio initiatives as well as a recent court settlement 
between Ohio’s Department of Youth Services (DYS) 
and juveniles held in confi nement 12  have helped 
spur considerable changes and led to reduced rates 
of detention. In 2007, before the court settlement, 
the average number of detained individuals within 
DYS facilities was over 1,800.13   In 2011, after the 
settlement had been implemented, the number fell 
to 823.14  Additionally, Ohio’s Reasoned and Equitable 
Community and Local Alternative to Incarceration 
of Minors program (RECLAIM), helped to establish 
fi nancial incentives to prevent detention facilities 
from over-incarceration of youths.15   The RECLAIM 
program, one of the fi rst of its kind nationally, has 
also assisted in reducing the number of committed 
youth to detention facilities by 42% between 1992 and 
2009.16 

In 2010, DYS and fi ve counties in Ohio, including 
Cuyahoga, Franklin, Lucas, Montgomery and Sum-
mit, teamed with the Annie E. Casey Foundation to 
participate in another program, the Juvenile Deten-
tion Alternatives Initiative (JDAI).17  JDAI is a program 
that helps local communities and facilities reach 
specifi c goals to better the juvenile justice systems 
including lowering the detention rates among juve-

OHIO DETAINS AND INCARCERATES A GREATER 
PERCENTAGE OF ITS ADOLESCENT POPULATION 

THAN MOST OTHER STATES.

niles, reducing racial inequities and improving the 
conditions for confi ned youth.18  To achieve these 
goals JDAI uses various approaches such as using 
better and more reliable information, heightened 
cooperation between juvenile justice agencies, local 
government and advocacy organizations and creating 
more objective criteria by which juveniles are 
sentenced to secured confi nement.19  

One signifi cant concern in Ohio’s juvenile justice sys-
tem is the continuation of detaining status offenders, 
or a “juvenile who has been charged with or adjudi-
cated for conduct which would not . . . be a crime if 
committed by an adult.”20  Examples of status 
offenses include chronic or persistent truancy, run-
ning away, violating curfew laws, or possessing alco-
hol or tobacco.21  To address this concern, Congress 
passed the Juvenile Justice and Delinquency Preven-
tion Act (JJDPA) in 1974, which outlawed confi ning 
juveniles for committing status offenses.22  However, 
the JJDPA was amended to allow an exception that 
permitted states to confi ne youths who violate a valid 
court order (VCO).23  Since VCOs are typically issued 
by a judge to prohibit a juvenile from committing a 
status offense, states have used this provision as a 
loophole to continue confi ning youths for status 
offenses.24  Currently, 35 states, including Ohio, 
continue the practice of detaining status offenders.25   
This practice has been denounced by the National 
Council of Juvenile and Family Court Judges.26  

Though DYS confi nement rates have dropped, the 
number of youth confi ned in local detention centers 
may still be high. A review of 2008 data from sev-
enteen out of forty local juvenile detention facilities 
reveals that more than 21,400 youth were detained 
during that time. However there is no comprehensive 
data available, as counties are not required to report 
this information consistently.



GradeDisproportionate Minority 
Confi nement (DMC)

D
The Fourteenth Amendment to the United States 
Constitution and international human rights stan-
dards mandate that state juvenile justice systems 
treat similarly situated children equally, regard-
less of their race or national origin. Discrimina-
tion on the basis of race, color, language, religion, 
national or social origin or other status is strictly 
prohibited.27  Systems in which youth of color are 
overrepresented are often viewed as failing to ad-
here to these mandates. In Ohio, youth of color are 
overrepresented in the state’s juvenile detention 
and correctional facilities. Although youth of color 
accounted for an estimated 24% of Ohio’s 2009 
juvenile population,28  in fi scal year 2010 they repre-
sented 54.5% of juveniles adjudicated delinquent for 
felony offenses and 66.7% of juveniles committed to 
the Department of Youth Services (DYS).29 

In 2007, DYS began a Disproportionate Minority 
Contact (DMC) initiative targeting the 14 countries 
with the highest minority youth population. Each of 
the 14 counties was given funds by DYS to develop 
programs to reduce DMC.30  DYS is working toward 
completing a statewide assessment to determine 
the extent of DMC in all counties and whether 
programs should expand from the original 14 coun-
ties.31  DYS noted a 14% decrease in African-Ameri-
can admissions to DYS from 2007 through 2009 (861 
to 737), which may indicate positive results from the 
program.

In 2009, African American juveniles accounted for 
approximately 16% of Ohio’s youth population.32  
Yet, in 2011, DYS reports African Americans 
accounted for 56% of youth committed to DYS 
facilities.33  Although these fi gures appear to show 
that young African Americans commit more acts of 
delinquency than their white peers, studies indicate 
such a conclusion is not necessarily accurate. Other 

OHIO DISPROPORTIONATELY INCARCERATES 
CHILDREN OF COLOR.

explanations for these startling statistics include 
law enforcement proactively targeting low-income 
urban neighborhoods while using group arrests 34  
and racial bias in deciding who is placed in diver-
sion programs.35  Additionally, it is important to 
note that Ohio only collects data for three racial and 
ethnic categories of youth (White, Black and Other), 
which provides an incomplete picture of youth in the 
juvenile justice system. 

Systems in which youth of color are 
overrepresented are often viewed as 

failing to adhere to (federal) mandates. 
In Ohio, youth of color are 

overrepresented in the state’s 
juvenile detention and 
correctional facilities.



GradeTransparency

Although Ohio does collect some data on youth 
involved in the juvenile justice system, the data 
collected and released to the public is inadequate to 
determine how effectively the system is working.  

The Ohio Department of Youth Services (DYS) is one 
of the central repositories for data on youth involved 
in the juvenile justice system in Ohio.  Each year 
DYS collects and releases data relating to programs 
and demographics of youths admitted to DYS facili-
ties. However, the type of information DYS releases 
varies by year, which leads to an inaccurate picture 
of the state of DYS initiatives and demographics of 
admitted youth. For example, the earliest available 
report on the DYS website, Annual Report Fiscal 
Year 2002, contains information which included ra-
tios of staff and offi cers to youth offenders, program 
expenses and recidivism rates (recidivism occurs 
when a youth “is rearrested, adjudicated for a new 
offense, committed to a DYS facility, or comes into 
any contact with the juvenile justice system”).36 

In its most recent report, Annual Report Fiscal Year 
2011, DYS provided information regarding demo-
graphics on admitted juveniles, the quality of edu-
cation received by committed youths, average popu-
lation by site, average length of stay and admissions 
by county.37  Unlike previous reports, it failed to 
provide fi gures on recidivism rates, detailed youth 
profi les, and ratios of DYS staff to offenders.38  DYS 
may be collecting additional data, but it is not re-
leasing it in its annual reports.  While DYS does re-
lease some data, DYS should be consistent in what 
data it releases in order to show improvements over 
time. Additionally, in order to give the public a more 
complete picture of how taxpayer dollars are being 
used to fund the juvenile justice system, DYS must 
release all data it collects from the courts and the 
various facilities across the state.

OHIO FAILS TO COLLECT AND MAINTAIN ADEQUATE 
DATA ON YOUTH WHO COME INTO CONTACT WITH 

THE JUVENILE JUSTICE SYSTEM.
I

(Incomplete)
Ohio lacks suffi cient crucial data in other areas of 
its juvenile justice system. One important piece of 
information not being collected or reported is the 
number of juveniles that waive their right to coun-
sel. As indicated earlier in this report, juvenile waiv-
er of counsel is a serious and widespread concern 
throughout the state. There is also a lack of infor-
mation related to youth transfers (or bindover) from 
the juvenile to the adult criminal justice system.  
Key information on juvenile transfers not collected 
includes the number of youths eligible for bindover, 
the results of bindover cases encompassing any 
sentencing and statistics on the long term effects 
of bindover on recidivism and reincarceration. Also, 
there is insuffi cient data collected and reported on 
juvenile diversionary programs that help to keep 
youths out of detention facilities.  Currently, no 
information exists on which youths participate in 
diversion programs and the effi cacy of those pro-
grams. The lack of hard data in these key areas 
demonstrates that data collection and transparency 
is an issue at every level of our justice system from 
law enforcement to the courts. The state has a high 
stake in collecting this valuable data. More trans-
parency and reliable fi gures can help to achieve a 
better understanding of the system, reduce costs, 
illustrate the effectiveness of important reforms, 
enhance oversight and improve rehabilitation and 
treatment for Ohio’s youth.



GradeJuvenile 
Transfers

C+
In the 1990s, many states expanded the circumstanc-
es under which children could be tried as adults and 
incarcerated in adult jails and prisons. Subsequent 
research, however, has revealed that transferring 
children from juvenile to adult courts actually in-
creases recidivism;44  subjects youth to conditions 
that jeopardize their physical and emotional safety, 
making subsequent rehabilitation almost impos-
sible;45  results in unnecessarily harsh sentences;46  
and strains the resources of adult correctional facili-
ties and criminal courts.47 

The American Bar Association recommends that 
judges be permitted to decide whether to transfer a 
youth to adult court based on a multitude of factors, 
including whether the child is capable of rehabilita-
tion.48  All states continue to permit children to be 
charged as adults under certain circumstances. 
Ohio, however, is one of only 15 states that remove 
the transfer decision from judges for certain types of 
offenses, mandating that children charged with those 
offenses be tried as adults.49  Race may also prove a 
factor in juvenile transfers. In fi scal year 2010, 303 
youths, of which 75% were African-American, were 
prosecuted as adults in Ohio’s criminal courts.50  
Given that African Americans made up 16% of Ohio’s 
juvenile population in 2009, there is clear evidence 
of disproportionate racial effect on juveniles trans-
ferred to adult court.51  States across the country, 
including Ohio, have been moving away from pros-
ecuting youth as adults.  Recently passed legislation 
in Ohio incorporated a provision allowing 16- and 
17- year old youth transferred to the adult court to be 
sent back to juvenile court in certain circumstances.52  
If a youth is sent back, any criminal conviction would 
be reclassifi ed as a delinquency. Though modest, this 
reform indicates the state’s willingness to alter its 
hard line on juvenile transfers. 

OHIO MANDATES THAT 
SOME CHILDREN BE 
TRIED AS ADULTS.

By international standards, the routine shackling of 
children who pose no danger to themselves or oth-
ers during juvenile court proceedings is cruel and 
unnecessary.39  Shackling can have a chilling effect 
on the fair administration of justice; can undermine 
the rehabilitative focus of the juvenile court; is de-
meaning and dehumanizing; and creates the pre-
sumption that youth who have yet to be adjudicated 
are delinquent of the charges against them.40  

Recognizing their potentially prejudicial effect, the 
United States Supreme Court has ruled that re-
straints may not be used on adult criminal defen-
dants during the guilt phase of a trial absent an 
individual and compelling need.41  However, juve-
niles are not afforded the same right.  A growing 
number of states, including California, Florida, Illi-
nois, Massachusetts, North Carolina, North Dakota, 
New Mexico, New York and Oregon, now prohibit 
the shackling of a child during a delinquency pro-
ceeding unless a judge fi nds that the child must 
be restrained to maintain order in the courtroom, 
prevent escape or provide for the safety of others.42  
Ohio is not one of these states. Children appearing 
in Ohio’s juvenile courts may be shackled for any 
reason or no reason. In some counties, including 
Clark, Cuyahoga, Franklin, Hamilton, Erie, Logan, 
Lorain, and Lucas, youth can appear in juvenile 
court restrained by handcuffs, belly chains and/or 
leg irons.43

GradeShackling 
of Juveniles

FOHIO PERMITS CHILDREN 
TO BE SHACKLED WITH 
NO  COMPELLING NEED.
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