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1 – ASSERTIONS OF POWER BY THE BUSH 
ADMINISTRATION 

 
1-1.  John Yoo Memo of September 25, 2001 
1-2.  Alberto Gonzales Memo of January 25, 2002 
1-3.  Jay S. Bybee Memo of August 1, 2002 
1-4.  John Yoo Memo of March 14, 2003 
1-5.  Stephen Bradbury Memos of 2005 (not yet released) 
1-6.  Presidential Signing Statement of December 30, 2005 
1-7.  Alberto Gonzales Memo of January 19, 2006 
 

 
1.  John Yoo Memo of September 25, 2001 

 
 Advising that the President has the authority to launch preemptive attacks on 
countries that harbor or support terrorist organizations, even if those organizations had 
nothing to do with the attacks of September 11, 2001: 

 “You have asked for our opinion as to the scope of the President's authority to 
take military action in response to the terrorist attacks on the United States on September 
11, 2001. We conclude that the President has broad constitutional power to use military 
force. Congress has acknowledged this inherent executive power in both the War Powers 
Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973), codified at 50 U.S.C. §§ 1541-1548 
(the "WPR"), and in the Joint Resolution passed by Congress on September 14, 2001, 
Pub. L. No. 107-40, 115 Stat. 224 (2001). Further, the President has the constitutional 
power not only to retaliate against any person, organization, or State suspected of 
involvement in terrorist attacks on the United States, but also against foreign States 
suspected of harboring or supporting such organizations. Finally, the President may 
deploy military force preemptively against terrorist organizations or the States that harbor 
or support them, whether or not they can be linked to the specific terrorist incidents of 
September 11.” 

2.  Alberto Gonzales Memo to President Bush, January 25, 2002 
 

 In this memo Counsel to the President Alberto Gonzales describes to the President 
the advantages of adhering to the position, previously taken by the Justice Department, 
that the Geneva Conventions do not apply to the Taliban: 
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3.  Memo from Bybee to Gonzales, August 1, 2002 
 

 In this memo Assistant Attorney General Jay S. Bybee advises Alberto Gonzales, 
Counsel to the President, that the Torture Act is unconstitutional because it conflicts with 
the President’s power as Commander in Chief. 
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4.  John Yoo Memo of March 14, 2003 

 
 In this memo John Yoo of the Office of Legal Counsel advises that the Torture 
Act and the War Crimes Act are unconstitutional because they conflict with the power of 
the President as Commander in Chief: 
 

“You have asked our Office to' examine the legal standards governing 
military interrogations of alien unlawful combatants held outside the United 
States. You have requested that we examine both· domestic and international 
law that might be applicable to the conduct of those interrogations. 

“In Part I, we conclude that the Fifth and Eighth Amendments, as 
interpreted by the Supreme Court, do not extend to· alien enemy 
combatants held abroad. In Part II, we examine federal criminal law.  We 
explain that several canons of construction apply here. Those canons of 
construction indicate that federal criminal laws of general applicability do 
not apply to properly authorized interrogations of enemy combatants, 
undertaken by military personnel in the course of an armed conflict.  Such 
criminal statutes, if they were misconstrued to apply to the interrogation of 
enemy combatants, would conflict with the Constitution's grant of the 
Commander in Chief power solely to the President.  
 
*** 
 “In Part IV, we discuss defenses to an allegation that an interrogation 
method might violate any of the various criminal prohibitions discussed in 
Part II.  We believe that necessity or self-defense could provide defenses to a 
prosecution.” 

 
 

5.  Stephen Bradbury 2005 Memos 
 

 These memoranda, which are still classified and have not been released by the 
administration, authored by Stephen Bradbury, Director of the Office of Legal Counsel, 
reportedly advise the President that waterboarding and other violent interrogation 
techniques do not violate the War Crimes Act. 

 
6.  Presidential Signing Statement of December 30, 2005 

 
 President Bush has issued hundreds of statements implying that despite the fact 
that he was signing a bill, he would refuse to enforce it because he considered it to be an 
unconstitutional limitation on his constitutional authority.  For example, in signing the 
Detainee Treatment Act of 2005, which prohibited the torture or cruel and inhuman 
treatment of prisoners, the President issued the following statement: 
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“The executive branch shall construe Title X in Division A of the Act, 
relating to detainees, in a manner consistent with the constitutional 
authority of the President to supervise the unitary executive branch and as 
Commander in Chief and consistent with the constitutional limitations on 
the judicial power, which will assist in achieving the shared objective of 
the Congress and the President, evidenced in Title X, of protecting the 
American people from further terrorist attacks.” 

 
 
 

7.  Gonzales Memo of January 19, 2006 
 

 
 In a letter to Senator William Frist, Majority Leader of the Senate, Attorney 
General Alberto Gonzales attached a lengthy defense of the legality of the President’s 
secret wiretapping program.  In addition to arguing that the Foreign Intelligence 
Surveillance Act (FISA) did not apply to this program, the Attorney General contended 
that FISA is unconstitutional, stating, “The President has inherent constitutional authority 
to conduct warrantless foreign intelligence surveillance.” 
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2 - THE WAR POWERS OF CONGRESS AND THE 
PRESIDENT 

 
2-1.  War Powers of Congress 
2-2.  War Powers of the President 
2-3.  Necessary and Proper Clause 
2-4.  War Powers Resolution 
2-5.  May 8 Letter of John Conyers to President Bush 
 

1.  War Powers of Congress 
 
Article I, Section 1: 
 
All legislative Powers herein granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Representatives. 
 
Article I, Section 8: 
 
The Congress shall have power … 

Clause 10.  To define and punish Piracies and Felonies committed on the high 
Seas, and Offences against the Law of Nations;  

 Clause 11.  To declare War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water;  

 Clause 12.  To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer Term than two Years;  

 Clause 13.  To provide and maintain a Navy;  

 Clause 14.  To make Rules for the Government and Regulation of the land and 
naval Forces;  

 Clause 15.  To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repeal Invasions;  

 Clause 16.  To provide for organizing, arming, and disciplining, the Militia, and 
for governing such Part of them as may be employed in the Service of the United States, 
reserving to the States respectively, the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by Congress …. 

 
2.  War Powers of the President 

 
Article II, Section 1: 
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Clause 1.  The executive Power shall be vested in a President of the United States of 
America.  … 
 
Article II, Section 2: 

Clause 1.  The President shall be Commander in Chief of the Army and Navy of the 
United States, and of the Militia of the several States, when called into the actual Service 
of the United States; he may require the Opinion, in writing, of the principal Officer in 
each of the executive Departments, upon any Subject relating to the Duties of their 
respective Offices, and he shall have Power to Grant Reprieves and Pardons for Offences 
against the United States, except in Cases of Impeachment.  

 Clause 2.  He shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall 
nominate, and by and with the Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all 
other Officers of the United States, whose Appointments are not herein otherwise 
provided for, and which shall be established by Law: but the Congress may by Law vest 
the Appointment of such inferior Officers, as they think proper, in the President alone, in 
the Courts of Law, or in the Heads of Departments.  

 Clause 3.  The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at the End 
of their next Session.  

Article II, Section 3.  

 He shall from time to time give to the Congress Information on the State of the 
Union, and recommend to their Consideration such Measures as he shall judge necessary 
and expedient; he may, on extraordinary Occasions, convene both Houses, or either of 
them, and in Case of Disagreement between them, with Respect to the Time of 
Adjournment, he may adjourn them to such Time as he shall think proper; he shall 
receive Ambassadors and other public Ministers; he shall take Care that the Laws be 
faithfully executed, and shall Commission all the Officers of the United States.  

Article II, Section 4.  

 The President, Vice President and all Civil Officers of the United States, shall be 
removed from Office on Impeachment for and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors.    

 
3.  Necessary and Proper Clause 

 
Article I, Section 8: 
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The Congress shall have power …  
 
Clause 18.  To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof. 
 

4.  War Powers Resolution 
 

War Powers Act of 1973 
 
Section 2 – Purpose and Policy 
 
(a)  It is the purpose of this joint resolution to fulfill the intent of the framers of the 
Constitution of the United States and insure that the collective judgement of both the 
Congress and the President will apply to the introduction of United States Armed Forces 
into hostilities, or into situations where imminent involvement in hostilities is clearly 
indicate by the circumstances, and to the continued use of such forces in hostilities or in 
such situations.  
 
(b)  Under article I, section 8, of the Constitution, it is specifically provided that the 
Congress shall have the power to make all laws necessary and proper for carrying into 
execution, not only its own powers but also all other powers vested by the Constitution in 
the Government of the United States, or in any department or officer thereof.  
 
(c)  The constitutional powers of the President as Commander-in-Chief to introduce 
United States Armed Forces into hostilities, or into situations where imminent 
involvement in hostilities is clearly indicated by the circumstances, are exercised only 
pursuant to (1) a declaration of war, (2) specific statutory authorization, or (3) a national 
emergency created by attack upon the United States, its territories or possessions, or its 
armed forces.  
 

5.  Letter of Rep. John Conyers to President George W. Bush 
 
May 8, 2008  
 
The Honorable George W. Bush  
President of the United States  
1600 Pennsylvania Avenue, N.W.  
Washington, D.C. 20500 
 
Dear Mr. President: 
 

We are writing to register our strong opposition to possible unilateral, preemptive 
military action against other nations by the Executive Branch without Congressional 
authorization. As you know, Article I, Section 8 of the U.S. Constitution grants Congress 
the power "to declare war," to lay and collect taxes to "provide for the common defense" 
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and general welfare of the United States, to "raise and support armies," to "provide and 
maintain a navy," to "make rules for the regulation for the land and naval forces," to 
"provide for calling forth the militia to execute the laws of the Union, suppress 
insurrections and repel invasions," to "provide for organizing, arming, and disciplining, 
the militia," and to "make all laws necessary and proper for carrying into execution ... all 
... powers vested by this Constitution in the Government of the United States." Congress 
is also given exclusive power over the purse. The Constitution says, "No money shall be 
drawn from the Treasury but in consequence of appropriations made by law." 
 

By contrast, the sole war powers granted to the Executive Branch through the 
President can be found in Article II, Section, which states, "The President shall be the 
Commander-in-Chief of the Army and Navy of the United States, and of the Militia of 
the several States, when called into actual Service of the United States." Nothing in the 
history of the "Commander-in-Chief" clause suggests that the authors of the provision 
intended it to grant the Executive Branch the authority to engage U.S. forces in military 
action whenever and wherever it sees fit without any prior authorization from Congress. 
In our view, the founders of our country intended this power to allow the President to 
repel sudden attacks and immediate threats, not to unilaterally launch, without 
congressional approval, preemptive military actions against foreign countries. As former 
Republican Representative Mickey Edwards recently wrote, "[t]he decision to go to war 
... is the single most difficult choice any public official can be called upon to make. That 
is precisely why the nation’s Founders, aware of the deadly wars of Europe, deliberately 
withheld from the executive branch the power to engage in war unless such action was 
expressly approved by the people themselves, through their representatives in Congress." 
Members of Congress, including the signatories of this letter, have previously expressed 
concern about this issue. On April 25, 2006, sixty-two Members of Congress joined in a 
bipartisan letter that called on you to seek congressional approval before making any 
preemptive military strikes against Iran. Fifty-seven Members of Congress have co-
sponsored H. Con. Res. 33, which expresses the sense of Congress that the President 
should not initiate military action against Iran without first obtaining authorization from 
Congress. 
 

Our concerns in this area have been heightened by more recent events. The 
resignation in mid-March of Admiral William J. "Fox" Fallon from the head of U.S. 
Central Command, which was reportedly linked to a magazine article that portrayed him 
as the only person who might stop your Administration from waging preemptive war 
against Iran, has renewed widespread concerns that your Administration is unilaterally 
planning for military action against that country. This is despite the fact that the 
December 2007 National Intelligence Estimate concluded that Iran had halted its nuclear 
weapons program in the fall of 2003, a stark reversal of previous Administration 
assessments. 
 As we and others have continued to review troubling legal memoranda and other 
materials from your Administration asserting the power of the President to take unilateral 
action, moreover, our concerns have increased still further. For example, although federal 
law is clear that proceeding under the Foreign Intelligence Surveillance Act (FISA) "shall 
be the exclusive means by which electronic surveillance" can be conducted within the 
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U.S. for foreign intelligence purposes, 18 U.S.C. 2511(2)(f), the Justice Department has 
asserted that the National Security Agency’s warrantless wiretapping in violation of FISA 
is "supported by the President’s well-recognized inherent constitutional authority as 
Commander in Chief and sole organ for the Nation in foreign affairs". As one legal 
expert has explained, your Administration’s "preventive paradigm" has asserted 
"unchecked unilateral power" by the Executive Branch and violated "universal 
prohibitions on torture, disappearance, and the like." 
 

Late last year, Senator Joseph Biden stated unequivocally that "the president has 
no authority to unilaterally attack Iran, and if he does, as Foreign Relations Committee 
chairman, I will move to impeach" the president. 
 

We agree with Senator Biden, and it is our view that if you do not obtain the 
constitutionally required congressional authorization before launching preemptive 
military strikes against Iran or any other nation, impeachment proceedings should be 
pursued. Because of these concerns, we request the opportunity to meet with you as soon 
as possible to discuss these matters. As we have recently marked the fifth year since the 
invasion of Iraq, and the grim milestone of 4,000 U.S. deaths in Iraq, your Administration 
should not unilaterally involve this country in yet another military conflict that promises 
high costs to American blood and treasure. 
 
Sincerely,  
The Honorable John Conyers  
Chairman of the House Judiciary Committee  
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3 – CONSTITUTIONAL PROVISIONS AND LAWS 
REGULATING WIRETAPPING 

 
 
3-1.  Commerce Clause 
3-2.  Fourth Amendment 
3-3.  Necessary and Proper Clause 
3-4.  Title III of Omnibus Crime Control Act 
3-5.  Foreign Intelligence Surveillance Act 
 
 

1.  Commerce Clause 
Article I, Section 8: 
 
 The Congress shall have power …  
 
Clause 3.  To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes 
 

2.  Fourth Amendment 
 
Amendment IV: 

 The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized.  

 
3.  Necessary and Proper Clause 

 
Article I, Section 8: 
 
The Congress shall have power …  
 
Clause 18.  To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof. 
 
 
4.  Title III of Omnibus Crime Control and Safe Streets Act, 18 U.S.C. §§ 2511-2522 

 
 This federal statute governs the issuance of wiretaps in criminal cases.  It provides 
that law enforcement officers may not conduct electronic surveillance without a court 
order, and that court orders shall not issue except upon probable cause to believe that a 
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crime has been committed or is going to be committed.  This law prohibits the 
introduction into evidence of information obtained as a result of an illegal wiretap, and 
imposes criminal and civil penalties on persons who conduct illegal wiretaps.   
 
 Section 2511(2)(f) of this law provides:   
 

“[P]rocedures in this chapter or chapter 121 and the Foreign Intelligence 
Surveillance Act of 1978 shall be the exclusive means by which electronic 
surveillance, as defined in section 101 of such Act, and the interception of 
domestic wire, oral, and electronic communications may be conducted.” 

 
 

5.  Foreign Intelligence Surveillance Act, 50 U.S.C.  §§ 1801-1811 
 
Section 1801  Definitions 
 
As used in this subchapter … 

(b) "Agent of a foreign power" means-- 
 (1) any person other than a United States person, who-- 
  (A) acts in the United States as an officer or employee of a foreign power, 
or as a member of a foreign power as defined in subsection (a)(4) of this section; 
  (B) acts for or on behalf of a foreign power which engages in clandestine 
intelligence activities in the United States contrary to the interests of the United States, 
when the circumstances of such person's presence in the United States indicate that such 
person may engage in such activities in the United States, or when such person 
knowingly aids or abets any person in the conduct of such activities or knowingly 
conspires with any person to engage in such activities; or 
  (C) engages in international terrorism or activities in preparation 
therefore; or 
 (2) any person who-- 
  (A) knowingly engages in clandestine intelligence gathering activities for 
or on behalf of a foreign power, which activities involve or may involve a  
violation of the criminal statutes of the United States; 
  (B) pursuant to the direction of an intelligence service or network of a 
foreign power, knowingly engages in any other clandestine intelligence activities for or 
on behalf of such foreign power, which activities involve or are about to involve a 
violation of the criminal statutes of the United States; 
  (C) knowingly engages in sabotage or international terrorism, or activities 
that are in preparation therefor, for or on behalf of a foreign power; 
  (D) knowingly enters the United States under a false or fraudulent identity 
for or on behalf of a foreign power or, while in the United States, knowingly assumes a 
false or fraudulent identity for or on behalf of a foreign power; or 
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  (E) knowingly aids or abets any person in the conduct of activities 
described in subparagraph (A), (B), or (C) or knowingly conspires with any person to 
engage in activities described in subparagraph (A), (B), or (C). 
 
*** 
(i) "United States person" means a citizen of the United States, an alien lawfully 
admitted for permanent residence …. 
 
Section 1802  Electronic Surveillance Without Court Order 
 
(a)(1) Notwithstanding any other law, the President, through the Attorney General, may 
authorize electronic surveillance without a court order under this subchapter to acquire 
foreign intelligence information for periods of up to one year if the Attorney General 
certifies in writing under oath that … there is no substantial likelihood that the 
surveillance will acquire the contents of any communication to which a United States 
person is a party …. 
 
*** 
 
Section 1804  Applications for Court Orders 
 
(a) Submission by Federal officer; approval of Attorney General; contents 
 
Each application for an order approving electronic surveillance under this subchapter 
shall be made by a Federal officer in writing upon oath or affirmation to a judge having 
jurisdiction under section 1803 of this title. Each application shall require the approval 
of the Attorney General based upon his finding that it satisfies the criteria and 
requirements of such application as set forth in this subchapter. It shall include-- 

 (1) the identity of the Federal officer making the application; 
 (2) the authority conferred on the Attorney General by the President of the United 
States and the approval of the Attorney General to make the application; 
 (3) the identity, if known, or a description of the target of the electronic 
surveillance; 
 (4) a statement of the facts and circumstances relied upon by the applicant to 
justify his belief that-- 
  (A) the target of the electronic surveillance is a foreign power or an agent 
of a foreign power …. 
 
Section 1805  Issuance of Order 
 
(a) Necessary findings 
 
Upon an application made pursuant to section 1804 of this title, the judge shall enter an 
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ex parte order as requested or as modified approving the electronic surveillance if he 
finds that-- 

 (1) the President has authorized the Attorney General to approve applications for 
electronic surveillance for foreign intelligence information; 
 (2) the application has been made by a Federal officer and approved by the 
Attorney General; 
 (3) on the basis of the facts submitted by the applicant there is probable cause to 
believe that-- 
  (A) the target of the electronic surveillance is a foreign power or an agent 
of a foreign power … 
 
(b) Determination of probable cause 
 
In determining whether or not probable cause exists for purposes of an order under 
subsection (a)(3) of this section, a judge may consider past activities of the target, as 
well as facts and circumstances relating to current or future activities of the target. 
 
*** 

 
(f) Emergency orders 
 
Notwithstanding any other provision of this subchapter, when the Attorney General 
reasonably determines that-- 

 (1) an emergency situation exists with respect to the employment of electronic 
surveillance to obtain foreign intelligence information before an order authorizing such 
surveillance can with due diligence be obtained; and 
 (2) the factual basis for issuance of an order under this subchapter to approve 
such surveillance exists; 
 
he may authorize the emergency employment of electronic surveillance if a judge having 
jurisdiction under section 1803 of this title is informed by the Attorney General or his 
designee at the time of such authorization that the decision has been made to employ 
emergency electronic surveillance and if an application in accordance with this 
subchapter is made to that judge as soon as practicable, but not more than 72 hours after 
the Attorney General authorizes such surveillance. … 

Section 1806  Use of Information 
 
*** 

(e) Motion to suppress 
 
Any person against whom evidence obtained or derived from an electronic surveillance 
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to which he is an aggrieved person is to be, or has been, introduced or otherwise used or 
disclosed in any trial, hearing, or other proceeding in or before any court, department, 
officer, agency, regulatory body, or other authority of the United States, a State, or a 
political subdivision thereof, may move to suppress the evidence obtained or derived 
from such electronic surveillance on the grounds that-- 

 (1) the information was unlawfully acquired; or 
 (2) the surveillance was not made in conformity with an order of authorization or 
approval. 
 
Such a motion shall be made before the trial, hearing, or other proceeding unless there 
was no opportunity to make such a motion or the person was not aware of the grounds of 
the motion. 
 
*** 
 
Section 1809 Criminal Sanctions 
 
(a) Prohibited activities 
 
A person is guilty of an offense if he intentionally-- 

 (1) engages in electronic surveillance under color of law except as authorized by 
statute; or 
 (2) discloses or uses information obtained under color of law by electronic 
surveillance, knowing or having reason to know that the information was obtained 
through electronic surveillance not authorized by statute. 
 
(b) Defense 
 
It is a defense to a prosecution under subsection (a) of this section that the defendant was 
a law enforcement or investigative officer engaged in the course of his official duties and 
the electronic surveillance was authorized by and conducted pursuant to a search warrant 
or court order of a court of competent jurisdiction. 
 
 
(c) Penalties 
 
An offense described in this section is punishable by a fine of not more than $10,000 or 
imprisonment for not more than five years, or both. 
 
Section 1810  Civil Liability 
 
An aggrieved person, other than a foreign power or an agent of a foreign power … who 
has been subjected to an electronic surveillance or about whom information obtained by 
electronic surveillance of such person has been disclosed or used in violation of section 



 20 

1809 of this title shall have a cause of action against any person who committed such 
violation and shall be entitled to recover-- 

 (a) actual damages, but not less than liquidated damages of $1,000 or $100 per 
day for each day of violation, whichever is greater; 
 (b) punitive damages; and 
 (c) reasonable attorney's fees and other investigation and litigation costs  
reasonably incurred. 
 
Section 1811  Authorization During Time of War 
 
Notwithstanding any other law, the President, through the Attorney General, may 
authorize electronic surveillance without a court order under this subchapter to acquire 
foreign intelligence information for a period not to exceed fifteen calendar days following 
a declaration of war by the Congress. 
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4 -  LAWS PROHIBITING TORTURE AND DETENTION 
WITHOUT TRIAL 

 
4-1.  Habeas Corpus Clause         
4-2.  Fifth Amendment         
4-3.  Eighth Amendment         
4-4.  Common Article 3 of the Geneva Conventions       
4-5.  Convention Against Torture and Other Cruel, Inhuman, or Degrading  
 Treatment  
4-6.  International Covenant on Civil and Political Rights      
4-7.  Torture Act          
4-8.  War Crimes Act          
4-9.  Prohibition on Cruel, Degrading or Inhuman Treatment    
             
 

1.  HABEAS CORPUS CLAUSE 
 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases or Rebellion or Invasion the public Safety may require it. 
 

2.  FIFTH AMENDMENT  
 
 No person shall … be deprived of life, liberty, or property without due process of 
law. 
 

3.  EIGHTH AMENDMENT  
 
 Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 
 

4.  COMMON ARTICLE 3 OF THE GENEVA CONVENTIONS 
 

In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be bound 
to apply, as a minimum, the following provisions:  

 
(1) Persons taking no active part in the hostilities, including members of 
armed forces who have laid down their arms and those placed hors de 
combat by sickness, wounds, detention, or any other cause, shall in all 
circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any other 
similar criteria. To this end the following acts are and shall remain 
prohibited at any time and in any place whatsoever with respect to the 
above-mentioned persons:  
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(a) violence to life and person, in particular murder of all 
kinds, mutilation, cruel treatment and torture;  
(b) taking of hostages;  
I outrages upon personal dignity, in particular, humiliating 
and degrading treatment;  
(d) the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a 
regularly constituted court affording all the judicial 
guarantees which are recognized as indispensable by 
civilized peoples.  

(2) The wounded and sick shall be collected and cared for.  
 

An impartial humanitarian body, such as the International Committee of the Red 
Cross, may offer its services to the Parties to the conflict.  

 
The Parties to the conflict should further endeavour to bring into force, by means 

of special agreements, all or part of the other provisions of the present Convention.  
 

The application of the preceding provisions shall not affect the legal status of the 
Parties to the conflict.  
 
5.  CONVENTION AGAINST TORTURE AND OTHER CRUEL, INH UMAN, OR 

DEGRADING TREATMENT OR PUNISHMENT 

Article 1  

1. For the purposes of this Convention, the term “torture” means any act by which severe 
pain or suffering, whether physical or mental, is intentionally inflicted on a person for 
such purposes as obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is suspected of having 
committed, or intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation 
of or with the consent or acquiescence of a public official or other person acting in an 
official capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions.  
 
Article 2  
 
1. Each State Party shall take effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory under its jurisdiction.  

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, 
internal political in stability or any other public emergency, may be invoked as a 
justification of torture.  
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3. An order from a superior officer or a public authority may not be invoked as a 
justification of torture.  

Article 3 
 
1. No State Party shall expel, return (“refouler”) or extradite a person to another State 
where there are substantial grounds for believing that he would be in danger of being 
subjected to torture.  

2. For the purpose of determining whether there are such grounds, the competent 
authorities shall take into account all relevant considerations including, where applicable, 
the existence in the State concerned of a consistent pattern of gross, flagrant or mass 
violations of human rights.  

Article 4  
 
1. Each State Party shall ensure that all acts of torture are offences under its criminal law. 
The same shall apply to an attempt to commit torture and to an act by any person which 
constitutes complicity or participation in torture.  

2. Each State Party shall make these offences punishable by appropriate penalties which 
take into account their grave nature.  

Article 5  
 
1. Each State Party shall take such measures as may be necessary to establish its 
jurisdiction over the offences referred to in article 4 in the following cases:  
(a) When the offences are committed in any territory under its jurisdiction or on board a 
ship or aircraft registered in that State;  

(b) When the alleged offender is a national of that State;  

I When the victim is a national of that State if that State considers it appropriate.  

2. Each State Party shall likewise take such measures as may be necessary to establish its 
jurisdiction over such offences in cases where the alleged offender is present in any 
territory under its jurisdiction and it does not extradite him pursuant to article 8 to any of 
the States mentioned in paragraph I of this article.  

3. This Convention does not exclude any criminal jurisdiction exercised in accordance 
with internal law.  

Article 6  
 
1. Upon being satisfied, after an examination of information available to it, that the 
circumstances so warrant, any State Party in whose territory a person alleged to have 
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committed any offence referred to in article 4 is present shall take him into custody or 
take other legal measures to ensure his presence. The custody and other legal measures 
shall be as provided in the law of that State but may be continued only for such time as is 
necessary to enable any criminal or extradition proceedings to be instituted.  

2. Such State shall immediately make a preliminary inquiry into the facts.  

3. Any person in custody pursuant to paragraph I of this article shall be assisted in 
communicating immediately with the nearest appropriate representative of the State of 
which he is a national, or, if he is a stateless person, with the representative of the State 
where he usually resides.  

4. When a State, pursuant to this article, has taken a person into custody, it shall 
immediately notify the States referred to in article 5, paragraph 1, of the fact that such 
person is in custody and of the circumstances which warrant his detention. The State 
which makes the preliminary inquiry contemplated in paragraph 2 of this article shall 
promptly report its findings to the said States and shall indicate whether it intends to 
exercise jurisdiction.  

Article 7  
 
1. The State Party in the territory under whose jurisdiction a person alleged to have 
committed any offence referred to in article 4 is found shall in the cases contemplated in 
article 5, if it does not extradite him, submit the case to its competent authorities for the 
purpose of prosecution.  

2. These authorities shall take their decision in the same manner as in the case of any 
ordinary offence of a serious nature under the law of that State. In the cases referred to in 
article 5, paragraph 2, the standards of evidence required for prosecution and conviction 
shall in no way be less stringent than those which apply in the cases referred to in article 
5, paragraph 1.  

3. Any person regarding whom proceedings are brought in connection with any of the 
offences referred to in article 4 shall be guaranteed fair treatment at all stages of the 
proceedings.  

Article 8  
 
1. The offences referred to in article 4 shall be deemed to be included as extraditable 
offences in any extradition treaty existing between States Parties. States Parties undertake 
to include such offences as extraditable offences in every extradition treaty to be 
concluded between them.  

2. If a State Party which makes extradition conditional on the existence of a treaty 
receives a request for extradition from another State Party with which it has no 
extradition treaty, it may consider this Convention as the legal basis for extradition in 
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respect of such offences. Extradition shall be subject to the other conditions provided by 
the law of the requested State.  

3. States Parties which do not make extradition conditional on the existence of a treaty 
shall recognize such offences as extraditable offences between themselves subject to the 
conditions provided by the law of the requested State.  

4. Such offences shall be treated, for the purpose of extradition between States Parties, as 
if they had been committed not only in the place in which they occurred but also in the 
territories of the States required to establish their jurisdiction in accordance with article 5, 
paragraph 1.  

Article 9  
 
1. States Parties shall afford one another the greatest measure of assistance in connection 
with criminal proceedings brought in respect of any of the offences referred to in article 
4, including the supply of all evidence at their disposal necessary for the proceedings.  

2. States Parties shall carry out their obligations under paragraph I of this article in 
conformity with any treaties on mutual judicial assistance that may exist between them.  

Article 10  
 
1. Each State Party shall ensure that education and information regarding the prohibition 
against torture are fully included in the training of law enforcement personnel, civil or 
military, medical personnel, public officials and other persons who may be involved in 
the custody, interrogation or treatment of any individual subjected to any form of arrest, 
detention or imprisonment.  

2. Each State Party shall include this prohibition in the rules or instructions issued in 
regard to the duties and functions of any such person.  

Article 11  
 
Each State Party shall keep under systematic review interrogation rules, instructions, 
methods and practices as well as arrangements for the custody and treatment of persons 
subjected to any form of arrest, detention or imprisonment in any territory under its 
jurisdiction, with a view to preventing any cases of torture. 
 
Article 12  
 
Each State Party shall ensure that its competent authorities proceed to a prompt and 
impartial investigation, wherever there is reasonable ground to believe that an act of 
torture has been committed in any territory under its jurisdiction. 
 
Article 13  
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Each State Party shall ensure that any individual who alleges he has been subjected to 
torture in any territory under its jurisdiction has the right to complain to, and to have his 
case promptly and impartially examined by, its competent authorities. Steps shall be 
taken to ensure that the complainant and witnesses are protected against all ill-treatment 
or intimidation as a consequence of his complaint or any evidence given. 
 
Article 14  
 
1. Each State Party shall ensure in its legal system that the victim of an act of torture 
obtains redress and has an enforceable right to fair and adequate compensation, including 
the means for as full rehabilitation as possible. In the event of the death of the victim as a 
result of an act of torture, his dependants shall be entitled to compensation.  

2. Nothing in this article shall affect any right of the victim or other persons to 
compensation which may exist under national law.  

Article 15  
 
Each State Party shall ensure that any statement which is established to have been made 
as a result of torture shall not be invoked as evidence in any proceedings, except against a 
person accused of torture as evidence that the statement was made. 
 
Article 16  
 
1. Each State Party shall undertake to prevent in any territory under its jurisdiction other 
acts of cruel, inhuman or degrading treatment or punishment which do not amount to 
torture as defined in article I, when such acts are committed by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting in an official 
capacity. In particular, the obligations contained in articles 10, 11, 12 and 13 shall apply 
with the substitution for references to torture of references to other forms of cruel, 
inhuman or degrading treatment or punishment.  

2. The provisions of this Convention are without prejudice to the provisions of any other 
international instrument or national law which prohibits cruel, inhuman or degrading 
treatment or punishment or which relates to extradition or expulsion.  

RESERVATIONS BY UNITED STATES 

“I. The Senate’s advice and consent is subject to the following reservations: 

(1) That the United States considers itself bound by the obligation under article 16 to 
prevent `cruel, inhuman or degrading treatment or punishment’, only insofar as the term 
`cruel, inhuman or degrading treatment or punishment’ means the cruel, unusual and 
inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth 
Amendments to the Constitution of the United States. 
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(2) That pursuant to article 30 (2) the United States declares that it does not consider 
itself bound by Article 30 (1), but reserves the right specifically to agree to follow this or 
any other procedure for arbitration in a particular case. 

II. The Senate’s advice and consent is subject to the following understandings, which 
shall apply to the obligations of the United States under this Convention: 

(1) (a) That with reference to article 1, the United States understands that, in order to 
constitute torture, an act must be specifically intended to inflict severe physical or mental 
pain or suffering and that mental pain or suffering refers to prolonged mental harm 
caused by or resulting from (1) the intentional infliction or threatened infliction of severe 
physical pain or suffering; (2) the administration or application, or threatened 
administration or application, of mind altering substances or other procedures calculated 
to disrupt profoundly the senses or the personality; (3) the threat of imminent death; or 
(4) the threat that another person will imminently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or personality. 

(b) That the United States understands that the definition of torture in article 1 is intended 
to apply only to acts directed against persons in the offender’s custody or physical 
control. 

I That with reference to article 1 of the Convention, the United States understands that 
`sanctions’ includes judicially-imposed sanctions and other enforcement actions 
authorized by United States law or by judicial interpretation of such law. Nonetheless, the 
United States understands that a State Party could not through its domestic sanctions 
defeat the object and purpose of the Convention to prohibit torture. 

(d) That with reference to article 1 of the Convention, the United States understands that 
the term `acquiescence’ requires that the public official, prior to the activity constituting 
torture, have awareness of such activity and thereafter breach his legal responsibility to 
intervene to prevent such activity. 

(e) That with reference to article 1 of the Convention, the Unites States understands that 
noncompliance with applicable legal procedural standards does not per se constitute 
torture. 

(2) That the United States understands the phrase, `where there are substantial grounds 
for believing that he would be in danger of being subjected to torture,’ as used in article 3 
of the Convention, to mean `if it is more likely than not that he would be tortured.’ 

(3) That it is the understanding of the United States that article 14 requires a State Party 
to provide a private right of action for damages only for acts of torture committed in 
territory under the jurisdiction of that State Party. 
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(4) That the United States understands that international law does not prohibit the death 
penalty, and does not consider this Convention to restrict or prohibit the United States 
from applying the death penalty consistent with the Fifth, Eighth and/or Fourteenth 
Amendments to the Constitution of the United States, including any constitutional period 
of confinement prior to the imposition of the death penalty. 

(5) That the United States understands that this Convention shall be implemented by the 
United States Government to the extent that it exercises legislative and judicial 
jurisdiction over the matters covered by the Convention and otherwise by the state and 
local governments. Accordingly, in implementing articles 10-14 and 16, the United States 
Government shall take measures appropriate to the Federal system to the end that the 
competent authorities of the constituent units of the United States of America may take 
appropriate measures for the fulfillment of the Convention. 

III. The Senate’s advice and consent is subject to the following declarations: 

(1) That the United States declares that the provisions of articles 1 through 16 of the 
Convention are not self-executing. 

6.  INTERNATIONAL COVENANT ON CIVIL AND POLITICAL R IGHTS 
 
Article 7. 
 
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. 
 

7.  TORTURE ACT 

 
18 U.S.C. § 2340. Definitions 
 
As used in this chapter— 
(1) “torture” means an act committed by a person acting under the color of law 
specifically intended to inflict severe physical or mental pain or suffering (other than pain 
or suffering incidental to lawful sanctions) upon another person within his custody or 
physical control; 
(2) “severe mental pain or suffering” means the prolonged mental harm caused by or 
resulting from— 

(A) the intentional infliction or threatened infliction of severe physical pain or 
suffering; 
(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
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substances or other procedures calculated to disrupt profoundly the senses or 
personality; and 

(3) “United States” means the several States of the United States, the District of 
Columbia, and the commonwealths, territories, and possessions of the United States. 
 
18 U.S.C. 2340A - Offense 
 
(a) Offense.--Whoever outside the United States commits or at—empts to commit 
tortur—shall be fined under this title or imprisoned not more than 20 years, or both, and 
if death results to any person from conduct prohibited by this subsection, shall be 
punished by death or imprisoned for any term of years or for life. 
(b) Jurisdiction.--There is jurisdiction over the activity prohibited in IIbsection (a) I—- 

(1) the alleged offender is a national of the United States; or 
(2) the alleged offender is present in the United States, irrespective of the 
nationality of the victim or alleged offender. 

(c) Conspiracy.--A person who conspires to commit an offense under this section shall 
b—subject to the same penalties (other than the penalty of death) as the penalties 
prescribed for the offense, the commission of which was the object of the conspiracy. 
 

8.  WAR CRIMES ACT 
 
§ 2441. War crimes 

 
(a) Offense.--Whoever, whether inside or outside the United States, commits a war crime, 
in any of the circumstances described in subsection (b), shall be fined under this title or 
imprisoned for life or any term of years, or both, and if death results to the victim, shall 
also be subject to the penalty of death. 
 
(b) Circumstances.--The circumstances referred to in subsection (a) are that the person 
committing such war crime or the victim of such war crime is a member of the Armed 
Forces of the United States or a national of the United States (as defined in section 101 of 
the Immigration and Nationality Act). 
 
(c) Definition.--As used in this section the term “war crime” means any conduct-- 

(1) defined as a grave breach in any of the international conventions signed at Geneva 12 
August 1949, or any protocol to such convention to which the United States is a party; 

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Convention IV, 
Respecting the Laws and Customs of War on Land, signed 18 October 1907; 

(3) which constitutes a grave breach of common Article 3 (as defined in subsection (d)) 
when committed in the context of and in association with an armed conflict not of an 
international character; or 
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(4) of a person who, in relation to an armed conflict and contrary to the provisions of the 
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other 
Devices as amended at Geneva on 3 May 1996 (Protocol II as amended on 3 May 1996), 
when the United States is a party to such Protocol, willfully kills or causes serious injury 
to civilians. 

(d) Common Article 3 violations.-- 

(1) Prohibited conduct.--In subsection (c)(3), the term “grave breach of common Article 
3” means any conduct (such conduct constituting a grave breach of common Article 3 of 
the international conventions done at Geneva August 12, 1949), as follows: 

(A) Torture.--The act of a person who commits, or conspires or attempts to commit, an 
act specifically intended to inflict severe physical or mental pain or suffering (other than 
pain or suffering incidental to lawful sanctions) upon another person within his custody 
or physical control for the purpose of obtaining information or a confession, punishment, 
intimidation, coercion, or any reason based on discrimination of any kind. 

(B) Cruel or inhuman treatment.--The act of a person who commits, or conspires or 
attempts to commit, an act intended to inflict severe or serious physical or mental pain or 
suffering (other than pain or suffering incidental to lawful sanctions), including serious 
physical abuse, upon another within his custody or control. 

(C) Performing biological experiments.--The act of a person who subjects, or conspires or 
attempts to subject, one or more persons within his custody or physical control to 
biological experiments without a legitimate medical or dental purpose and in so doing 
endangers the body or health of such person or persons. 

(D) Murder.--The act of a person who intentionally kills, or conspires or attempts to kill, 
or kills whether intentionally or unintentionally in the course of committing any other 
offense under this subsection, one or more persons taking no active part in the hostilities, 
including those placed out of combat by sickness, wounds, detention, or any other cause. 

(E) Mutilation or maiming.--The act of a person who intentionally injures, or conspires or 
attempts to injure, or injures whether intentionally or unintentionally in the course of 
committing any other offense under this subsection, one or more persons taking no active 
part in the hostilities, including those placed out of combat by sickness, wounds, 
detention, or any other cause, by disfiguring the person or persons by any mutilation 
thereof or by permanently disabling any member, limb, or organ of his body, without any 
legitimate medical or dental purpose. 

(F) Intentionally causing serious bodily injury.--The act of a person who intentionally 
causes, or conspires or attempts to cause, serious bodily injury to one or more persons, 
including lawful combatants, in violation of the law of war. 

(G) Rape.--The act of a person who forcibly or with coercion or threat of force 
wrongfully invades, or conspires or attempts to invade, the body of a person by 
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penetrating, however slightly, the anal or genital opening of the victim with any part of 
the body of the accused, or with any foreign object. 

(H) Sexual assault or abuse.--The act of a person who forcibly or with coercion or threat 
of force engages, or conspires or attempts to engage, in sexual contact with one or more 
persons, or causes, or conspires or attempts to cause, one or more persons to engage in 
sexual contact. 

(I) Taking hostages.--The act of a person who, having knowingly seized or detained one 
or more persons, threatens to kill, injure, or continue to detain such person or persons 
with the intent of compelling any nation, person other than the hostage, or group of 
persons to act or refrain from acting as an explicit or implicit condition for the safety or 
release of such person or persons. 

(2) Definitions.--In the case of an offense under subsection (a) by reason of subsection 
(c)(3)-- 

(A) the term “severe mental pain or suffering” shall be applied for purposes of paragraphs 
(1)(A) and (1)(B) in accordance with the meaning given that term in section 2340(2) of 
this title; 

(B) the term “serious bodily injury” shall be applied for purposes of paragraph (1)(F) in 
accordance with the meaning given that term in section 113(b)(2) of this title; 

(C) the term “sexual contact” shall be applied for purposes of paragraph (1)(G) in 
accordance with the meaning given that term in section 2246(3) of this title; 

(D) the term “serious physical pain or suffering” shall be applied for purposes of 
paragraph (1)(B) as meaning bodily injury that involves-- 

(i) a substantial risk of death; 

(ii) extreme physical pain; 

(iii) a burn or physical disfigurement of a serious nature (other than cuts, abrasions, or 
bruises); or 

(iv) significant loss or impairment of the function of a bodily member, organ, or mental 
faculty; and 

(E) the term “serious mental pain or suffering” shall be applied for purposes of paragraph 
(1)(b) in accordance with the meaning given the term “severe mental pain or suffering” 
(as defined in section 2340(2) of this title), except that-- 

(i) the term “serious” shall replace the term “severe” where it appears; and 



 32 

(ii) as to conduct occurring after the date of the enactment of the Military Commissions 
Act of 2006, the term “serious and non-transitory mental harm (which need not be 
prolonged)” shall replace the term “prolonged mental harm” where it appears. 

(3) Inapplicability of certain provisions with respect to collateral damage or incident of 
lawful attack.--The intent specified for the conduct stated in subparagraphs (D), (E), and 
(F) or paragraph (1) precludes the applicability of those subparagraphs to an offense 
under subsection (a) by reasons of subsection (c)(3) with respect to-- 

(A) collateral damage; or 

(B) death, damage, or injury incident to a lawful attack. 

(4) Inapplicability of taking hostages to prisoner exchange.--Paragraph (1)(I) does not 
apply to an offense under subsection (a) by reason of subsection (c)(3) in the case of a 
prisoner exchange during wartime. 

(5) Definition of grave breaches.--The definitions in this subsection are intended only to 
define the grave breaches of common Article 3 and not the full scope of United States 
obligations under that Article. 
 

9.  PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TRE ATMENT 
OR PUNISHMENT OF PERSONS UNDER CUSTODY OR CONTROL OF THE 

UNITED STATES GOVERNMENT 
 
42 U.S.C. § 2000dd 
 
(a) In general 
 
No individual in the custody or under the physical control of the United States 
Government, regardless of nationality or physical location, shall be subject to cruel, 
inhuman, or degrading treatment or punishment. 
 
(b) Construction 
 
Nothing in this section shall be construed to impose any geographical limitation on the 
applicability of the prohibition against cruel, inhuman, or degrading treatment or 
punishment under this section. 
 
(c) Limitation on supersedure 
 
The provisions of this section shall not be superseded, except by a provision of law 
enacted after January 6, 2006, which specifically repeals, modifies, or supersedes the 
provisions of this section. 
 
(d) Cruel, inhuman, or degrading treatment or punishment defined 
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In this section, the term “cruel, inhuman, or degrading treatment or punishment” means 
the cruel, unusual, and inhumane treatment or punishment prohibited by the Fifth, Eighth, 
and Fourteenth Amendments to the Constitution of the United States, as defined in the 
United States Reservations, Declarations and Understandings to the United Nations 
Convention Against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment 
or Punishment done at New York, December 10, 1984. 
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5 – DETENTION CASES 

 

5-1.  Rasul v. Bush 
5-2.  Hamdi v. Rumsfeld 
5-3.  Hamdan v. Rumsfeld 
5-4.  Boumediene v. United States 
 
Rasul v. Bush, 542 U.S. 466 (2004) 
 
 The Supreme Court ruled that under federal law the federal courts have 
jurisdiction to issue writs of habeas corpus on behalf of prisoners, even those who are 
non-citizens, who are detained at Guantanamo Bay. 
 
Hamdi v. Rumsfeld, 542 U.S. 507 (2004) 
 
 The Supreme Court ruled that Hamdi, a United States citizen being held without 
trial at Guantanamo Bay, was protected by the Due Process Clause of the Fifth 
Amendment.  Speaking for the majority, Justice O’Connor stated:   
 

“[W]e necessarily reject the Government's assertion that separation 
of powers principles mandate a heavily circumscribed role for the courts 
in such circumstances.  Indeed, the position that the courts must forgo any 
examination of the individual case and focus exclusively on the legality of 
the broader detention scheme cannot be mandated by any reasonable view 
of separation of powers, as this approach serves only to condense power 
into a single branch of government.  We have long since made clear that a 
state of war is not a blank check for the President when it comes to the 
rights of the Nation's citizens.  Youngstown Sheet & Tube.   Whatever 
power the United States Constitution envisions for the Executive in its 
exchanges with other nations or with enemy organizations in times of 
conflict, it most assuredly envisions a role for all three branches when 
individual liberties are at stake.” 

 
Hamdan v. Rumsfeld, __ U.S. __ (2006) 
 
 The President had established military commissions to try prisoners at 
Guantanamo Bay for war crimes.  The Supreme Court ruled that these trials must be 
conducted in a manner consistent with the Geneva Convention and the Uniform Code of 
Military Justice, and that the procedures which were adopted by the President failed to 
meet those standards. 
 
Boumediene v. United States, pending 
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 In this case the Supreme Court will consider the constitutionality of the 
procedures being followed by the Combatant Status Review Panels at Guantanamo Bay 
and the constitutionality of a provision of the Military Commissions Act of 2006 which 
eliminated the right of prisoners to apply for a writ of habeas corpus.  The Supreme 
Court may also decide whether or not the Fifth Amendment applies to non-citizens held 
in military custody. 
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6 – MISCELLANEOUS LAWS REGULATING OFFICIAL 
WRONGDOING 

 
6-1.  Independent Counsel Act 
6-2.  Presidential Records Act 
6-3.  Obstruction of Justice 
 
 
Independent Counsel Act  
 
 Originally adopted in 1978 in response to the abuses of the Nixon administration.  
It had provided that a special court could appoint Independent Counsel to investigate and 
prosecute official corruption.  This statute lapsed and was not renewed in 1999.   
 
Presidential Records Act, 44 U.S.C. 2201-2207 
 
 This law was adopted in 1978.  It provides that the records of the office of the 
President and Vice-President are owned by the public.  The President has responsibility 
for separating personal from governmental records, and for preserving governmental 
records.  Governmental records may be destroyed only with the consent of the Archivist 
of the United States. 
 
Obstruction of Justice, 18 U.S.C. 1503 
 
(a) Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, endeavors to influence, intimidate, or impede any grand or petit juror, or 
officer in or of any court of the United States, or officer who may be serving at any 
examination or other proceeding before any United States magistrate judge or other 
committing magistrate, in the discharge of his duty, or injures any such grand or petit 
juror in his person or property on account of any verdict or indictment assented to by 
him, or on account of his being or having been such juror, or injures any such officer, 
magistrate judge, or other committing magistrate in his person or property on account of 
the performance of his official duties, or corruptly or by threats or force, or by any 
threatening letter or communication, influences, obstructs, or impedes, or endeavors to 
influence, obstruct, or impede, the due administration of justice, shall be punished as 
provided in subsection (b). If the offense under this section occurs in connection with a 
trial of a criminal case, and the act in violation of this section involves the threat of 
physical force or physical force, the maximum term of imprisonment which may be 
imposed for the offense shall be the higher of that otherwise provided by law or the 
maximum term that could have been imposed for any offense charged in such case. 
 
(b) The punishment for an offense under this section is … imprisonment for not more 
than 10 years, a fine under this title, or both. 
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7 – JACKSON AT NUREMBURG ON FAIR TRIALS AND THE 
RULE OF LAW IN WAR 

 
 

Nuremburg, November 21, 1945 
 

 

 
 
 
The privilege of opening the first trial in history for crimes against the peace of 

the world imposes a grave responsibility. The wrongs which we seek to condemn and 
punish have been so calculated, so malignant, and so devastating, that civilization cannot 
tolerate their being ignored, because it cannot survive their being repeated. That four 
great nations, flushed with victory and stung with injury stay the hand of vengeance and 
voluntarily submit their captive enemies to the judgment of the law is one of the most 
significant tributes that Power has ever paid to Reason. 

 
 This Tribunal, while it is novel and experimental, is not the product of abstract 
speculations nor is it created to vindicate legalistic theories. This inquest represents the 
practical effort of four of the most mighty of nations, with the support of 17 more, to 
utilize international law to meet the greatest menace of our times-aggressive war. The 
common sense of mankind demands that law shall not stop with the punishment of petty 
crimes by little people. It must also reach men who possess themselves of great power 
and make deliberate and concerted use of it to set in motion evils which leave no home in 
the world untouched. It is a cause of that magnitude that the United Nations will lay 
before Your Honors.  
 
 In the prisoners' dock sit twenty-odd broken men. Reproached by the humiliation 
of those they have led almost as bitterly as by the desolation of those they have attacked, 
their personal capacity for evil is forever past. It is hard now to perceive in these men as 
captives the power by which as Nazi leaders they once dominated much of the world and 
terrified most of it. Merely as individuals their fate is of little consequence to the world.  
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What makes this inquest significant is that these prisoners represent sinister influences 
that will lurk in the world long after their bodies have returned to dust. We will show 
them to be living symbols of racial hatreds, of terrorism and violence, and of the 
arrogance and cruelty of power. They are symbols of fierce nationalisms and of 
militarism, of intrigue and war-making which have embroiled Europe generation after 
generation, crushing its manhood, destroying its homes, and impoverishing its life. They 
have so identified themselves with the philosophies they conceived and with the forces 
they directed that any tenderness to them is a victory and an encouragement to all the 
evils which are attached to their names. Civilization can afford no compromise with the 
social forces which would gain renewed strength if we deal ambiguously or indecisively 
with the men in whom those forces now precariously survive.  
 
 What these men stand for we will patiently and temperately disclose. We will give 
you undeniable proofs of incredible events. The catalog of crimes will omit nothing that 
could be conceived by a pathological pride, cruelty, and lust for power. These men 
created in Germany, under the "Führerprinzip", a National Socialist despotism equalled 
only by the dynasties of the ancient East. They took from the German people all those 
dignities and freedoms that we hold natural and inalienable rights in every human being. 
The people were compensated by inflaming and gratifying hatreds towards those who 
were marked as "scapegoats". Against their opponents, including Jews, Catholics, and 
free labor, the Nazis directed such a campaign of arrogance, brutality, and annihilation as 
the world has not witnessed since the pre-Christian ages. They excited the German 
ambition to be a "master race", which of course implies serfdom for others. They led their 
people on a mad gamble for domination. They diverted social energies and resources to 
the creation of what they thought to be an invincible war machine. They overran their 
neighbors. To sustain the "master race" in its war-making, they enslaved millions of 
human beings and brought them into Germany, where these hapless creatures now 
wander as "displaced persons". At length bestiality and bad faith reached such excess that 
they aroused the sleeping strength of imperiled Civilization. Its united efforts have 
ground the German war machine to fragments. But the struggle has left Europe a 
liberated yet prostrate land where a demoralized society struggles to survive. These are 
the fruits of the sinister forces that sit with these defendants in the prisoners' dock. 
 
 In justice to the nations and the men associated in this prosecution, I must remind 
you of certain difficulties which may leave their mark on this case. Never before in legal 
history has an effort been made to bring within the scope of a single litigation the 
developments of a decade, covering a whole continent, and involving a score of nations, 
countless individuals, and innumerable events. Despite the magnitude of the task, the 
world has demanded immediate action. This demand has had to be met, though perhaps at 
the cost of finished craftsmanship. To my country, established courts, following familiar 
procedures, applying well-thumbed precedents, and dealing with the legal consequences 
of local and limited events seldom commence a trial within a year of the event in 
litigation. Yet less than 8 months ago today the courtroom in which you sit was an enemy 
fortress in the hands of German SS troops. Less than 8 months ago nearly all our 
witnesses and documents were in enemy hands. The law had not been codified, no 
procedures had been established, no tribunal was in existence, no usable courthouse stood 
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here, none of the hundreds of tons of official German documents had been examined, no 
prosecuting staff had been assembled, nearly all of the present defendants were at large, 
and the four prosecuting powers had not yet joined in common cause to try them. I should 
be the last to deny that the case may well suffer from incomplete researches and quite 
likely will not be the example of professional work which any of the prosecuting nations 
would normally wish to sponsor. It is, however, a completely adequate case to the 
judgment we shall ask you to render, and its full development we shall be obliged to 
leave to historians. 
 
 Before I discuss particulars of evidence, some general considerations which may 
affect the credit of this trial in the eyes of the world should be candidly faced. There is a 
dramatic disparity between the circumstances of the accusers and of the accused that 
might discredit our work if we should falter, in even minor matters, in being fair and 
temperate.  
 
 Unfortunately, the nature of these crimes is such that both prosecution and 
judgment must be by victor nations over vanquished foes. The worldwide scope of the 
aggressions carried out by these men has left but few real neutrals. Either the victors must 
judge the vanquished or we must leave the defeated to judge themselves. After the first 
World War, we learned the futility of the latter course. The former high station of these 
defendants, the notoriety of their acts, and the adaptability of their conduct to provoke 
retaliation make it hard to distinguish between the demand for a just and measured 
retribution, and the unthinking cry for vengeance which arises from the anguish of war. It 
is our task, so far as humanly possible, to, draw the line between the two. We must never 
forget that the record on which we judge these defendants today is the record on which 
history will judge us tomorrow. To pass these defendants a poisoned chalice is to put it to 
our own lips as well. We must summon such detachment and intellectual integrity to our 
task that this Trial will commend itself to posterity as fulfilling humanity's aspirations to 
do justice.  

 
*** 

I cannot, of course, deny that these men are surprised that this is the law; they 
really are surprised that there is any such thing as law. These defendants did not rely on 
any law at all. Their program ignored and defied all law. That this is so will appear from 
many acts and statements, of which I cite but a few. 
 
 In the Führer's speech to all military commanders on November 23, 1939 he 
reminded them that at the moment Germany had a pact with Russia, but declared: 
"Agreements are to be kept only as long as they serve a certain purpose." Later in the 
same speech he announced: "A violation of the neutrality of Holland and Belgium will be 
of no importance" (789 PS). A top secret document, entitled "Warfare as a Problem of 
Organization," dispatched by the Chief of the High Command to all commanders on 
April 19, 1938 declared that "the normal rules of war towards neutrals may be considered 
to apply on the basis whether operation of rules will create greater advantages or 
disadvantages for the belligerents" (L-2U). And from the files of the German Navy Staff, 
we have a "Memorandum on Intensified Naval War," dated October 15, 1939, which 
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begins by stating a desire to comply with International Law. "However," it continues, "if 
decisive successes are expected from any measure considered as a war necessity, it must 
be carried through even if it is not in agreement with international law." (L-184) 
International law, natural law, German law, any law at all was to these men simply a 
propaganda device to be invoked when it helped and to be ignored when it would 
condemn what they wanted to do. That men may be protected in relying upon the law at 
the time they act is the reason we find laws of retrospective operations unjust. But these 
men cannot bring themselves within the reason of the rule which in some systems of 
jurisprudence prohibits ex post facto laws. They cannot show that they ever relied upon 
international law in any state or paid it the slightest regard.  
 
 The third Count of the Indictment is based on the definition of War Crimes 
contained in the Charter. I have outlined to you the systematic course of conduct toward 
civilian populations and combat forces which violates international conventions to which 
Germany was a party. Of the criminal nature of these acts at least, the defendants had, as 
we shall show, clear knowledge. Accordingly, they took pains to conceal their violations. 
It will appear that the Defendants Keitel and Jodl were informed by official legal advisors 
that the orders to brand Russian prisoners of war, to shackle British prisoners of war, and 
to execute commando prisoners were clear violations of international law. Nevertheless, 
these orders were put into effect. The same is true of orders issued for the assassination of 
General Giraud and General Weygand, which failed to be executed only because of a 
ruse on the part of Admiral Canaris, who was himself later executed for his part in the 
plot to take Hitler's life on July 24, 1944.  
 
 The fourth Count of the indictment is based on Crimes against Humanity. Chief 
among these are mass killings of countless human beings in cold blood. Does it take these 
men by surprise that murder is treated as a crime?  
 

The first and second Counts of the Indictment add to these crimes the crime of 
plotting and waging wars of aggression and wars in violation of nine treaties to which 
Germany was a party. There was a time, in fact, I think the time of the first World War, 
when it could not have been said that war-inciting or war making was a crime in law, 
however reprehensible in morals.  
 
 Of course, it was, under the law of all civilized peoples, a crime for one man with 
his bare knuckles to assault another. How did it come that multiplying this crime by a 
million, and adding fire arms to bare knuckles, made it a legally innocent act? The 
doctrine was that one could not be regarded as criminal for committing the usual violent 
acts in. the conduct of legitimate warfare. The age of imperialistic expansion during the 
eighteenth and nineteenth centuries added the foul doctrine, contrary to the teachings of 
early Christian and international law scholars such as Grotius, that all wars are to be 
regarded as legitimate wars. The sum of these two doctrines was to give war-making a 
complete immunity from accountability to law. 
This was intolerable for an age that called itself civilized. Plain people with their earthy 
common sense, revolted at such fictions and legalisms so contrary to ethical principles 
and demanded checks on war immunities. Statesmen and international lawyers at first 
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cautiously responded by adopting rules of warfare designed to make the conduct of war 
more civilized. The effort was to set legal limits to the violence that could be done to 
civilian populations and to combatants as well.  
 
 The common sense of men after the first World War demanded, however, that the 
law's condemnation of war reach deeper, and that the law condemn not merely 
uncivilized ways of waging war, but also the waging in any way of uncivilized wars-wars 
of aggression. The world's statesmen again went only as far as they were forced to go. 
Their efforts were timid and cautious and often less explicit than we might have hoped. 
But the 1920's did outlaw aggressive war.  
 
 The re-establishment of the principle that there are unjust wars and that unjust 
wars are illegal is traceable in many steps. One of the most significant is the Briand-
Kellogg Pact of 1928, by which Germany, Italy, and Japan, in common with practically 
all nations of the world, renounced war as an instrument of national policy, bound 
themselves to seek the settlement of disputes only by pacific means, and condemned 
recourse to war for the solution of international controversies. This pact altered the legal 
status of a war of aggression. As Mr. Stimson, the United States Secretary of State put it 
in 1932, such a war:  
 

". . . is no longer to be the source and subject of rights. It is no longer to be 
the principle around which the duties, the conduct, and the rights of 
nations revolve. It is an illegal thing .... By that very act, we have made 
obsolete many legal precedents and have given the legal profession the 
task of re-examining many of its codes and treaties."  

 
 The Geneva Protocol of 1924 for the Pacific Settlement of International Disputes, 
signed by the representatives of 48 governments, declared that "a war of aggression 
constitutes . . . an international crime." The Eighth Assembly of the League of Nations in 
1927, on unanimous resolution of the representatives of 48 member nations, including 
Germany, declared that a war of aggression constitutes an international crime. At the 
Sixth Pan-American Conference of 1928, the 21 American Republics unanimously 
adopted a resolution stating that "war of aggression constitutes an international crime 
against the human species."  
 
 A failure of these Nazis to heed, or to understand the force and meaning of this 
evolution in the legal thought of the world, is not a defense or a mitigation. If anything, it 
aggravates their offense and makes it the more mandatory that the law they have flouted 
be vindicated by juridical application to their lawless conduct. Indeed, by their own law-
had they heeded any law-these principles were binding on these defendants. Article 4 of 
the Weimar constitution provided that: "The generally accepted rules of international law 
are to be considered as binding integral parts of the law of the German Reich" (2050-PS). 
Can there be any doubt that the outlawry of aggressive war was one of the "generally 
accepted rules -of international law" in 1939?  
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 Any resort to war-to any kind of a war-is a resort to means that are inherently 
criminal. War inevitably is a course of killings, assaults, deprivations of liberty, and 
destruction of property. An honestly defensive war is, of course, legal and saves those 
lawfully conducting it from criminality. But inherently criminal acts cannot be defended 
by showing that those who committed them were engaged in a war, when war itself is 
illegal. The very minimum legal consequence of the treaties making aggressive wars 
illegal is to strip those who incite or wage them of every defense the law ever gave, and 
to leave war-makers subject to judgment by the usually accepted principles of the law of 
crimes.  
 
 But if it be thought that the Charter, whose declarations concededly bind us all, 
does contain new law I still do not shrink from demanding its strict application by this 
Tribunal. The rule of law in the world, flouted by the lawlessness incited by these 
defendants, had to be restored at the cost to my country of over a million casualties, not 
to mention those of other nations. I cannot subscribe to the perverted reasoning that 
society may advance and strengthen the rule of law by the expenditure of morally 
innocent lives but that progress in the law may never be made at the price of morally 
guilty lives.  
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 8 – JUSTICE JACKSON IN YOUNGSTOWN SHEET & TUBE 
(1953) 

 
 

 
 
Justice Robert Jackson 
 
 This landmark case determined the constitutionality of President Harry Truman’s 
seizure of the steel industry during the Korean War.  A majority of the justices ruled that 
this action was beyond the President’s power.  In the following opinion from that case 
Justice Robert Jackson concurred with the decision of the Court and voted against the 
President.  Jackson’s separate concurring opinion is now considered to be the leading 
judicial description of the doctrine of Separation of Powers.  In a particularly significant 
passage, Justice Jackson explained that the President’s power to take specific action is in 
part dependent upon whether or not the action is authorized by Congress.  At the close of 
this opinion, when he summarizes the meaning and the purpose of the doctrine of 
Separation of Powers, Justice Jackson implicitly draws upon his experience at 
Nuremburg: 
 
JACKSON, J. 
 
 A judge, like an executive adviser, may be surprised at the poverty of really useful 
and unambiguous authority applicable to concrete problems of executive power as they 
actually present themselves. Just what our forefathers did envision, or would have 
envisioned had they foreseen modern conditions, must be divined from materials almost 
as enigmatic as the dreams Joseph was called upon to interpret for Pharaoh. A century 
and a half of partisan debate and scholarly speculation yields no net result but only 
supplies more or less apt quotations from respected sources on each side of any question. 
They largely cancel each other.1  And court decisions are indecisive because of the 
judicial practice of dealing with the largest questions in the most narrow way. 
                                                 
1  [Renumbered footnote]  A Hamilton may be matched against a Madison.  7 The Works of Alexander 
Hamilton, 76--117; 1 Madison, Letters and Other Writings, 611-- 654.  Professor Taft is counterbalanced 
by Theodore Roosevelt.  Taft, Our Chief Magistrate and His Powers, 139--140; Theodore Roosevelt, 
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 The actual art of governing under our Constitution does not and cannot conform 
to judicial definitions of the power of any of its branches based on isolated clauses or 
even single Articles torn from context. While the Constitution diffuses power the better to 
secure liberty, it also contemplates that practice will integrate the dispersed powers into a 
workable government. It enjoins upon its branches separateness but interdependence, 
autonomy but reciprocity. Presidential powers are not fixed but fluctuate, depending upon 
their disjunction or conjunction with those of Congress. We may well begin by a 
somewhat over-simplified grouping of practical situations in which a President may 
doubt, or others may challenge, his powers, and by distinguishing roughly the legal 
consequences of this factor of relativity. 
 
 1. When the President acts pursuant to an express or implied authorization of 
Congress, his authority is at its maximum, for it includes all that he possesses in his own 
right plus all that Congress can delegate [citing United States v. Curtiss-Wright Corp.].  
In these circumstances, and in these only, may he be said (for what it may be worth), to 
personify the federal sovereignty. If his act is held unconstitutional under these 
circumstances, it usually means that the Federal Government as an undivided whole lacks 
power. A seizure executed by the President pursuant to an Act of Congress would be 
supported by the strongest of presumptions and the widest latitude of judicial 
interpretation, and the burden of persuasion would rest heavily upon any who might 
attack it. 
 
 2. When the President acts in absence of either a congressional grant or denial of 
authority, he can only rely upon his own independent powers, but there is a zone of 
twilight in which he and Congress may have concurrent authority, or in which its 
distribution is uncertain. Therefore, congressional inertia, indifference or quiescence may 
sometimes, at least as a practical matter, enable, if not invite, measures on independent 
presidential responsibility. In this area, any actual test of power is likely to depend on the 
imperatives of events and contemporary imponderables rather than on abstract theories of 
law.2   
 
 3. When the President takes measures incompatible with the expressed or implied 
will of Congress, his power is at its lowest ebb, for then he can rely only upon his own 
constitutional powers minus any constitutional powers of Congress over the matter. 
Courts can sustain exclusive Presidential control in such a case only be disabling the 
Congress from acting upon the subject.  Presidential claim to a power at once so 
conclusive and preclusive must be scrutinized with caution, for what is at stake is the 
equilibruim established by our constitutional system. 

                                                                                                                                                 
Autobiography, 388--389.  It even seems that President Taft cancels out Professor Taft.  Compare his 
'Temporary Petroleum Withdrawal No. 5' of September 27, 1909, with his appraisal of executive power in 
'Our Chief Magistrate and His Powers' 139--140. 
 
2  [Renumbered footnote]  Since the Constitution implies that the writ of habeas corpus may be suspended 
in certain circumstances but does not say by whom, President Lincoln asserted and maintained it as an 
executive function in the face of judicial challenge and doubt. Congress eventually ratified his action.  
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 Into which of these classifications does this executive seizure of the steel industry 
fit? It is eliminated from the first by admission, for it is conceded that no congressional 
authorization exists for this seizure. That takes away also the support of the many 
precedents and declarations which were made in relation, and must be confined, to this 
category.3  
 
 Can it then be defended under flexible tests available to the second category? It 
seems clearly eliminated from that class because Congress has not left seizure of private 
property an open field but has covered it by three statutory policies inconsistent with this 
seizure.  In cases where the purpose is to supply needs of the Government itself, two 
courses are provided: one, seizure of a plant which fails to comply with obligatory orders 
placed by the Government, another, condemnation of facilities, including temporary use 
under the power of eminent domain.  The third is applicable where it is the general 
economy of the country that is to be protected rather than exclusive governmental 
interests.  None of these were invoked. In choosing a different and inconsistent way of 
his own, the President cannot claim that it is necessitated or invited by failure of 
Congress to legislate upon the occasions, grounds and methods for seizure of industrial 
properties. 
 
 This leaves the current seizure to be justified only by the severe tests under the 
third grouping, where it can be supported only by any remainder of executive power after 
subtraction of such powers as Congress may have over the subject. In short, we can 
sustain the President only by holding that seizure of such strike-bound industries is within 
his domain and beyond control by Congress.  
 
 The Solicitor General seeks the power of seizure in three clauses of the Executive 
Article, the first reading, “The executive Power shall be vested in a President of the 
United States of America.”  Lest I be thought to exaggerate, I quote the interpretation 
which his brief puts upon it:  “In our view, this clause constitutes a grant of all the 
executive powers of which the Government is capable.”  If that be true, it is difficult to 
see why the  forefathers bothered to add several specific items, including some trifling 
ones. 
 
 The example of such unlimited executive power that must have most impressed 
the forefathers was the prerogative exercised by George III, and the description of its 
evils in the Declaration of Independence leads me to doubt that they were creating their 
new Executive in his image. Continental European examples were no more appealing. 
And if we seek instruction from our own times, we can match it only from the executive 
powers in those governments we disparagingly describe as totalitarian. I cannot accept 

                                                 
3  [Renumbered footnote.]  The oft-cited Louisiana Purchase had nothing to do with the separation of 
powers as between the President and Congress, but only with state and federal power. The Louisiana 
Purchase was subject to rather academic criticism, not upon the ground that Mr. Jefferson acted without 
authority from Congress, but that neither had express authority to expand the boundaries of the United 
States by purchase or annexation. 
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the view that this clause is a grant in bulk of all conceivable executive power but regard it 
as an allocation to the presidential office of the generic powers thereafter stated. 
 
 The clause on which the Government next relies is that “The President shall be 
Commander in Chief of the Army and Navy of the United States ….”   These cryptic 
words have given rise to some of the most persistent controversies in our constitutional 
history.  Of course, they imply something more than an empty title. But just what 
authority goes with the name has plagued Presidential advisers who would not waive or 
narrow it by nonassertion yet cannot say where it begins or ends. It undoubtedly puts the 
Nation's armed forces under Presidential command. Hence, this loose appellation is 
sometimes advanced as support for any Presidential action, internal or external, involving 
use of force, the idea being that it vests power to do anything, anywhere, that can be done 
with an army or navy. 
 
 That seems to be the logic of an argument tendered at our bar – that the President 
having, on his own responsibility, sent American troops abroad derives from that act 
“affirmative power” to seize the means of producing a supply of steel for them. To quote, 
“Perhaps the most forceful illustrations of the scope of Presidential power in this 
connection is the fact that American troops in Korea, whose safety and effectiveness are 
so directly involved here, were sent to the field by an exercise of the President's 
constitutional powers.”  Thus, it is said he has invested himself with “war powers.” 
 
 I cannot foresee all that it might entail if the Court should indorse this argument. 
Nothing in our Constitution is plainer than that declaration of a war is entrusted only to 
Congress. Of course, a state of war may in fact exist without a formal declaration. But no 
doctrine that the Court could promulgate would seem to me more sinister and alarming 
than that a President whose conduct of foreign affairs is so largely uncontrolled, and 
often even is unknown, can vastly enlarge his mastery over the internal affairs of the 
country by his own commitment of the Nation's armed forces to some foreign venture.  I 
do not, however, find it necessary or appropriate to consider the legal status of the 
Korean enterprise to discountenance argument based on it. 
 
 Assuming that we are in a war de facto, whether it is or is not a war de jure, does 
that empower the Commander-in-Chief to seize industries he thinks necessary to supply 
our army? The Constitution expressly places in Congress power “to raise and support 
Armies” and “to provide and maintain a Navy.”  This certainly lays upon Congress 
primary responsibility for supplying the armed forces.  Congress alone controls the 
raising of revenues and their appropriation and may determine in what manner and by 
what means they shall be spent for military and naval procurement.  I suppose no one 
would doubt that Congress can take over war supply as a Government enterprise.  On the 
other hand, if Congress sees fit to rely on free private enterprise collectively bargaining 
with free labor for support and maintenance of our armed forces can the Executive 
because of lawful disagreements incidental to that process, seize the facility for operation 
upon Government-imposed terms? 
 
 There are indications that the Constitution did not contemplate that the title 
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Commander-in-Chief of the Army and Navy will constitute him also Commander-in-
Chief of the country, its industries and its inhabitants.  He has no monopoly of  “war 
powers,” whatever they are.  While Congress cannot deprive the President of the 
command of the army and navy, only Congress can provide him an army or navy to 
command.  It is also empowered to make rules for the “Government and Regulation of 
land and naval forces,” by which it may to some unknown extent impinge upon even 
command functions. 
 
*** 
 We should not use this occasion to circumscribe, much less to contract, the lawful 
role of the President as Commander-in-Chief.  I should indulge the widest latitude of 
interpretation to sustain his exclusive function to command the instruments of national 
force, at least when turned against the outside world for the security of our society.  But, 
when it is turned inward, not because of rebellion but because of a lawful economic 
struggle between industry and labor, it should have no such indulgence.  His command 
power is not such an absolute as might be implied from that office in a militaristic system 
but is subject to limitations consistent with a constitutional Republic whose law and 
policy-making branch is a representative Congress.  The purpose of lodging dual titles in 
one man was to insure that the civilian would control the military, not to enable the 
military to subordinate the presidential office.  No penance would ever expiate the sin 
against free government of holding that a President can escape control of executive 
powers by law through assuming his military role.  What the power of command may 
include I do not try to envision, but I think it is not a military prerogative, without support 
of law, to seize persons or property because they are important or even essential for the 
military and naval establishment. 
 
 The third clause in which the Solicitor General finds seizure powers is that “he 
shall take Care that the Laws be faithfully executed ….”   That authority must be matched 
against words of the Fifth Amendment that “No person shall be … deprived of life, 
liberty, or property, without due process of law ….”  One gives a governmental authority 
that reaches so far as there is law, the other gives a private right that authority shall go no 
farther. These signify about all there is of the principle that ours is a government of laws, 
not of men, and that we submit ourselves to rulers only if under rules. 
 
 The Solicitor General lastly grounds support of the seizure upon nebulous, 
inherent powers never expressly granted but said to have accrued to the office from the 
customs and claims of preceding administrations. The plea is for a resulting power to deal  
with a crisis or an emergency according to the necessities of the case, the unarticulated 
assumption being that necessity knows no law.  
 
 Loose and irresponsible use of adjectives colors all non-legal and much legal 
discussion of presidential powers.  “'Inherent” powers, “implied” powers, “incidental” 
powers, “plenary” powers, “war” powers and “emergency” powers are used, often 
interchangeably and without fixed or ascertainable meanings. 
 
 The vagueness and generality of the clauses that set forth presidential powers 
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afford a plausible basis for pressures within and without an administration for presidential 
action beyond that supported by those whose responsibility it is to defend his actions in 
court. The claim of inherent and unrestricted presidential powers has long been a 
persuasive dialectical weapon in political controversy. While it is not surprising that 
counsel should grasp support from such unadjudicated claims of power, a judge cannot 
accept self-serving press statements of the attorney for one of the interested parties as 
authority in answering a constitutional question, even if the advocate was himself. But 
prudence has counseled that actual reliance on such nebulous claims stop short of 
provoking a judicial test. 
 
***  
 The appeal, however, that we declare the existence of inherent powers ex 
necessitate to meet an emergency asks us to do what many think would be wise, although 
it is something the forefathers omitted.  They knew what emergencies were, knew the 
pressures they engender for authoritative action, knew, too, how they afford a ready 
pretext for usurpation.  We may also suspect that they suspected that emergency powers 
would tend to kindle emergencies.  Aside from suspension of the privilege of the writ of 
habeas corpus in time of rebellion or invasion, when the public safety may require it, they 
made no express provision for exercise of extraordinary authority because of a crisis.  I 
do not think we rightfully may so amend their work, and, if we could, I am not convinced 
it would be wise to do so …. 
 
 In the practical working of our Government we already have evolved a technique 
within the framework of the Constitution by which normal executive powers may be 
considerably expanded to meet an emergency.  Congress may and has granted 
extraordinary authorities which lie dormant in normal times but may be called into play 
by the Executive in war or upon proclamation of a national emergency.  In 1939, upon 
congressional request, the Attorney General listed ninety-nine such separate statutory 
grants by Congress of emergency or war-time executive powers.  They were invoked 
from time to time as need appeared.  Under this procedure we retain Government by law 
– special, temporary law, perhaps, but law nonetheless.  The public may know the extent 
and limitations of the powers that can be asserted, and persons affected may be informed 
from the statute of their rights and duties. 
 
 In view of the ease, expedition and safety with which Congress can grant and has 
granted large emergency powers, certainly ample to embrace this crisis, I am quite 
unimpressed with the argument that we should affirm possession of them without statute. 
Such power either has no beginning or it has no end.  If it exists, it need submit to no 
legal restraint. I am not alarmed that it would plunge us straightway into dictatorship, but 
it is at least a step in that wrong direction. 
 
 As to whether there is imperative necessity for such powers, it is relevant to note 
the gap that exists between the President's paper powers and his real powers. The 
Constitution does not disclose the measure of the actual controls wielded by the modern 
presidential office. That instrument must be understood as an Eighteenth-Century sketch 
of a government hoped for, not as a blueprint of the Government that is. Vast accretions 
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of federal power, eroded from that reserved by the States, have magnified the scope of 
presidential activity. Subtle shifts take place in the centers of real power that do not show 
on the face of the Constitution. 
 
 Executive power has the advantage of concentration in a single head in those 
choice the whole Nation has a part, making him the focus of public hopes and 
expectations. In drama, magnitude and finality his decisions so far overshadow any others 
that almost alone he fills the public eye and ear. No other personality in public life can 
begin to compete with him in access to the public mind through modern methods of 
communications. By his prestige as head of state and his influence upon public opinion 
he exerts a leverage upon those who are supposed to check and balance his power which 
often cancels their effectiveness. 
 
 Moreover, rise of the party system has made a significant extraconstitutional 
supplement to real executive power. No appraisal of his necessities is realistic which 
overlooks that he heads a political system as well as a legal system. Party loyalties and 
interests, sometimes more binding than law, extend his effective control into branches of 
government other than his own and he often may win, as a political leader, what he 
cannot command under the Constitution. Indeed, Woodrow Wilson, commenting on the 
President as leader both of his party and of the Nation, observed, “If he rightly interpret 
the national thought and boldly insist upon it, he is irresistible.  …  His office is anything 
he has the sagacity and force to make it.”  I cannot be brought to believe that this country 
will suffer if the Court refuses further to aggrandize the presidential office, already so 
potent and so relatively immune from judicial review,  at the expense of Congress. 
 
 But I have no illusion that any decision by this Court can keep power in the hands 
of Congress if it is not wise and timely in meeting its problems. A crisis that challenges 
the President equally, or perhaps primarily, challenges Congress. If not good law, there 
was worldly wisdom in the maxim attributed to Napoleon that “The tools belong to the 
man who can use them.”  We may say that power to legislate for emergencies belongs in 
the hands of Congress, but only Congress itself can prevent power from slipping through 
its fingers. 
 
 The essence of our free Government is “leave to live by no man's leave, 
underneath the law” – to be governed by those impersonal forces which we call law.  Our 
Government is fashioned to fulfill this concept so far as humanly possible.  The 
Executive, except for recommendation and veto, has no legislative power.  The executive 
action we have here originates in the individual will of the President and represents an 
exercise of authority without law.  No one, perhaps not even the President, knows the 
limits of the power he may seek to exert in this instance and the parties affected cannot 
learn the limit of their rights.  We do not know today what powers over labor or property 
would be claimed to flow from Government possession if we should legalize it, what 
rights to compensation would be claimed or recognized, or on what contingency it would 
end.  With all its defects, delays and inconveniences, men have discovered no technique 
for long preserving free government except that the Executive be under the law, and that 
the law be made by parliamentary deliberations. 
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 Such institutions may be destined to pass away. But it is the duty of the Court to 
be last, not first, to give them up.4   
 

                                                 
4  [Renumbered footnote]  We follow the judicial tradition instituted on a memorable Sunday in 1612, when 
King James took offense at the independence of his judges and, in rage, declared: 'Then I am to be under 
the law--which it is treason to affirm.'  Chief Justice Coke replied to his King: “Thus wrote Bracton, ‘The 
King ought not to be under any man, but he is under God and the law.’”  
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 9 – ABRAHAM LINCOLN ON THE RULE OF LAW 
 
 

 
 
First known photograph of Lincoln, 1846 
 
 Lincoln’s first public address was before the Young Men’s Lyceum of Springfield 
on January 27, 1838.  His speech was entitled The Perpetuation of Our Governmental 
Institutions, and it was concerned with the same principle that Chief Justice John 
Marshall had made the subject of the first portion of his opinion in Marbury v. Madison – 
the Rule of Law.  While Marshall had addressed the duty of government officials to obey 
the law, Lincoln condemned “mobocracy”.   
 
 Lincoln delivered this speech during a particularly violent period in American 
society.  Criminals, gamblers, blacks and abolitionists were being lynched in great 
numbers.  Particularly weighing on Lincoln’s mind must have been the murder of the 
abolitionist editor Elijah Lovejoy by a pro-slavery mob in Alton, Illinois, on November 7, 
1837, just two months before the date of this speech. 
 
 Lincoln commenced this address by posing the question of what the greatest 
danger to our Republic is – and he answered that question, first by rejecting the 
proposition that we faced any danger of foreign invasion, and second by identifying the 
real threat to American society. 
 

 “At what point shall we expect the approach of danger? By what 
means shall we fortify against it? Shall we expect some transatlantic 
military giant, to step the Ocean, and crush us at a blow? Never! All the 
armies of Europe, Asia and Africa combined, with all the treasure of the 
earth (our own excepted) in their military chest; with a Buonaparte for a 
commander, could not by force, take a drink from the Ohio, or make a 
track on the Blue Ridge, in a trial of a thousand years.  
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 At what point then is the approach of danger to be expected? I 
answer, if it ever reach us, it must spring up amongst us. It cannot come 
from abroad. If destruction be our lot, we must ourselves be its author and 
finisher. As a nation of freemen, we must live through all time, or die by 
suicide. 
 
 I hope I am over wary; but if I am not, there is, even now, 
something of ill-omen amongst us. I mean the increasing disregard for law 
which pervades the country; the growing disposition to substitute the wild 
and furious passions, in lieu of the sober judgement of Courts; and the 
worse than savage mobs, for the executive ministers of justice.” 

 
 After adverting to a number of instances of horrific violence that had occurred in 
several different States, Lincoln described how vigilante justice degenerates into anarchy, 
and what a society must do to avoid this peril, and he concluded with a reference to the 
abolitionist movement. 

 “But you are, perhaps, ready to ask, ‘What has this to do with the 
perpetuation of our political institutions?’  I answer, it has much to do with 
it. Its direct consequences are, comparatively speaking, but a small evil; 
and much of its danger consists, in the proneness of our minds, to regard 
its direct, as its only consequences. Abstractly considered, the hanging of 
the gamblers at Vicksburg, was of but little consequence. They constitute 
a portion of population, that is worse than useless in a[ny community; and 
their death, if no perni]cious example be set by it, is never matter of 
reasonable regret with any one. If they were annually swept, from the 
stage of existence, by the plague or small pox, honest men would, perhaps, 
be much profited, by the operation. Similar too, is the correct reasoning, in 
regard to the burning of the negro at St. Louis. He had forfeited his life, by 
the perpetration of an outrageous murder, upon one of the most worthy 
and respectable citizens of the city; and had he not died as he did, he must 
have died by the sentence of the law, in a very short time afterwards. As to 
him alone, it was as well the way it was, as it could otherwise have been. 
But the example in either case, was fearful. When men take it in their 
heads today, to hang gamblers, or burn murderers, they should recollect, 
that, in the confusion usually attending such transactions, they will be as 
likely to hang or burn some one, who is neither a gambler nor a murderer 
[as] one who is; and that, acting upon the [exam]ple they set, the mob of 
to-morrow, may, an[d] probably will, hang or burn some of them, [by th]e 
very same mistake. And not only so; the innocent, those who have ever set 
their faces against violations of law in every shape, alike with the guilty, 
fall victims to the ravages of mob law; and thus it goes on, step by step, till 
all the walls erected for the defence of the persons and property of 
individuals, are trodden down, and disregarded. But all this even, is not the 
full extent of the evil. By such examples, by instances of the perpetrators 
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of such acts going unpunished, the lawless in spirit, are encouraged to 
become lawless in practice; and having been used to no restraint, but dread 
of punishment, they thus become, absolutely unrestrained. Having ever 
regarded Government as their deadliest bane, they make a jubilee of the 
suspension of its operations; and pray for nothing so much, as its total 
annihilation. While, on the other hand, good men, men who love 
tranquility, who desire to abide by the laws, and enjoy their benefits, who 
would gladly spill their blood in the defence of their country; seeing their 
property destroyed; their families insulted, and their lives endangered; 
their persons injured; and seeing nothing in prospect that forebodes a 
change for the better; become tired of, and disgusted with, a Government 
that offers them no protection; and are not much averse to a change in 
which they imagine they have nothing to lose. Thus, then, by the operation 
of this mobocratic spirit, which all must admit, is now abroad in the land, 
the strongest bulwark of any Government, and particularly of those 
constituted like ours, may effectually be broken down and destroyed---I 
mean the attachment of the People. Whenever this effect shall be produced 
among us; whenever the vicious portion of population shall be permitted 
to gather in bands of hundreds and thousands, and burn churches, ravage 
and rob provision stores, throw printing presses into rivers, shoot 
editors, and hang and burn obnoxious persons at pleasure, and with 
impunity; depend on it, this Government cannot last. By such things, the 
feelings of the best citizens will become more or less alienated from it; 
and thus it will be left without friends, or with too few, and those few too 
weak, to make their friendship effectual. At such a time and under such 
circumstances, men of sufficient tal[ent and ambition will not be want]ing 
to seize [the opportunity, strike the blow, and over-turn that fair fabric], 
which for the last half century, has been the fondest hope, of the lovers of 
freedom, throughout the world.  

 I know the American People are much attached to their 
Government;---I know they would suffer much for its sake;---I know they 
would endure evils long and patiently, before they would ever think of 
exchanging it for another. Yet, notwithstanding all this, if the laws be 
continually despised and disregarded, if their rights to be secure in their 
persons and property, are held by no better tenure than the caprice of a 
mob, the alienation of their affections from the Government is the natural 
consequence; and to that, sooner or later, it must come. 

 Here then, is one point at which danger may be expected. 

 The question recurs ``how shall we fortify against it?'' The answer 
is simple. Let every American, every lover of liberty, every well wisher to 
his posterity, swear by the blood of the Revolution, never to violate in the 
least particular, the laws of the country; and never to tolerate their 
violation by others. As the patriots of seventy-six did to the support of the 
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Declaration of Independence, so to the support of the Constitution and 
Laws, let every American pledge his life, his property, and his sacred 
honor;---let every man remember that to violate the law, is to trample on 
the blood of his father, and to tear the character [charter?] of his own, and 
his children's liberty. Let reverence for the laws, be breathed by every 
American mother, to the lisping babe, that prattles on her lap---let it be 
taught in schools, in seminaries, and in colleges;---let it be written in 
Primmers, spelling books, and in Almanacs;---let it be preached from the 
pulpit, proclaimed in legislative halls, and enforced in courts of justice. 
And, in short, let it become the political religion of the nation; and let the 
old and the young, the rich and the poor, the grave and the gay, of all 
sexes and tongues, and colors and conditions, sacrifice unceasingly upon 
its altars. 

 While ever a state of feeling, such as this, shall universally, or 
even, very generally prevail throughout the nation, vain will be every 
effort, and fruitless every attempt, to subvert our national freedom. 

 When I so pressingly urge a strict observance of all the laws, let 
me not be understood as saying there are no bad laws, nor that grievances 
may not arise, for the redress of which, no legal provisions have been 
made. I mean to say no such thing. But I do mean to say, that, although 
bad laws, if they exist, should be repealed as soon as possible, still while 
they continue in force, for the sake of example, they should be religiously 
observed. So also in unprovided cases. If such arise, let proper legal 
provisions be made for them with the least possible delay; but, till then, let 
them if not too intolerable, be borne with.  

 There is no grievance that is a fit object of redress by mob law. In 
any case that arises, as for instance, the promulgation of abolitionism, one 
of two positions is necessarily true; that is, the thing is right within itself, 
and therefore deserves the protection of all law and all good citizens; or, it 
is wrong, and therefore proper to be prohibited by legal enactments; and in 
neither case, is the interposition of mob law, either necessary, justifiable, 
or excusable.” 


