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1 - ASSERTIONS OF POWER BY THE BUSH
ADMINISTRATION

1-1. John Yoo Memo of September 25, 2001

1-2. Alberto Gonzales Memo of January 25, 2002
1-3. Jay S. Bybee Memo of August 1, 2002

1-4. John Yoo Memo of March 14, 2003

1-5. Stephen Bradbury Memos of 2005 (not yet sslda
1-6. Presidential Signing Statement of DecembefB05
1-7. Alberto Gonzales Memo of January 19, 2006

1. John Yoo Memo of September 25, 2001

Advising that the President has the authorityatjkch preemptive attacks on
countries that harbor or support terrorist orgaioze, even if those organizations had
nothing to do with the attacks of September 11,1200

“You have asked for our opinion as to the scopé@Prresident's authority to
take military action in response to the terrortth@ks on the United States on September
11, 2001. We conclude that the President has lroastitutional power to use military
force. Congress has acknowledged this inherentugixegower in both the War Powers
Resolution, Pub. L. No. 93-148, 87 Stat. 555 (19¢&ified at50 U.S.C. 8§ 1541-1548
(the "WPR"), and in the Joint Resolution passe€bggress on September 14, 2001,
Pub. L. No. 107-40, 115 Stat. 224 (2001). Furttrex,President has the constitutional
power not only to retaliate against any personaoization, or State suspected of
involvement in terrorist attacks on the United &abut also against foreign States
suspected of harboring or supporting such orgaoizstFinally, the President may
deploy military force preemptively against terrbsganizations or the States that harbor
or support them, whether or not they can be lintketthe specific terrorist incidents of
September 11.”

2. Alberto Gonzales Memo to President Bush, Janugr25, 2002
In this memo Counsel to the President Alberto Glmwzdescribes to the President

the advantages of adhering to the position, presljoiaken by the Justice Department,
that the Geneva Conventions do not apply to thédial



e
Ths:muqummofldmmnmaﬂntmwhﬂlmﬂummbe mhe:deummaﬂ
|GPde=snuupphrwﬂnTﬂmmmmﬁ:Mmg: o mﬁum

Positive:

*. Preserves flexibility:

© As you have said, the war against terroriem is & new kind of war, It is not the traditianal clash

- between nations adhering to the Iaws of war that formed the backdrop for GPW. - The natrre of the
new war places & high premium on other factors, such as the ability to quickly obtain information
from capturcd terrorists and their sponsors in erder to avoid further atrocities against American
civilians, and the need to try terrorists for war crimes such as wantoaly killing civilisns, In nry
Mm;ﬁumpnﬂgmmdnsnhnlﬂ:ﬂmmmnmhmﬂﬁmmmﬁm
prisoncrs and renders quaint some of its provisions that be afforded such

mm__

ﬂll:upumy fLL,ld'.rmu:sof_
_ privileges, serip pa

‘.ﬁ.ﬁ*wmwﬁmpm&ﬂmhmmmmmn’im
that GFW does not apply to al Qaeda and the Taliban eliminates any argument regarding the need
. for case-by-case determinations of POW status, It also holds open options for the fisture conflicts .-,
hnhmamyhmdﬂmkwdmmnﬁﬂmwmulwbohmh ot
I standerd for POW status.: o onantess G P~ hon e '-“'.55‘#.5'4- -Hu-‘lmn;'

u mmmmmmmmﬂuwmmmm
“options for the futere, particularfy against nonstate actors, - r*r:-. i s the
. WWMW&MWWWM&WHQMM(HU&C_

Y- natmmmcmdhlﬂﬁ,pmhﬂﬂ:umd:"nwnm'bywwau&
person, ineluding U.S, officials. “War crime™ for these purposes is defined to include any grave
breach of GPW or any violation of cammen Article 3 thereof (such 23 “outrages against persanal
dignity™), - Some of these provisions apply (if the GPW applics) rogardless. of: whether the
individual being detxined qualifies a8 a POW. Punishments for violations of Section 2441 inclnde
the death penalty. awmmmbmmnﬁwmmmu
Section 2441 would not apply to actions taken with respect to the Taliban,

o Ammmmmmmmmmmwmmw
Wﬂm&m%zhw{iﬂm b mealy
o some lenguage GPW is undefined pmhﬂﬂu,ﬁru:mpk.'m;uwm,

 persanal dignity® and "infuman teatment™), and it is difficalt to predict with ‘confidence what

- actions might be deemed to constitnte violations of the relevant provisions of GPW,

Q Mﬁkmmpﬂuhm&mhmw&ﬁmﬂ

the war on temrorism. - S oS L TR WL

o Miu&ﬁhhpﬁhm&mdmm&mmmmm

- the futyre decide (o pursue nwamanied charges based on Section 2441, Your determination

Tl mﬂm:mﬂnhﬂhwﬂmmmﬂdﬂummwﬂm‘wﬂm&
s e e Msolid definge iy any fature prosecution. s n R g SR

3. Memo from Bybee to Gonzales, August 1, 2002

In this memo Assistant Attorney General Jay S.d&ybdvises Alberto Gonzales,
Counsel to the President, that the Torture Achisonstitutional because it conflicts with

the President’s power as Commander in Chief.









4. John Yoo Memo of March 14, 2003

In this memo John Yoo of the Office of Legal Coeiredvises that the Torture
Act and the War Crimes Act are unconstitutionalduse they conflict with the power of
the President as Commander in Chief:

“You have asked our Office to' examine the legahdards governing
military interrogations of alien unlawful combatariteld outside the United
States. You have requested that we examine bothestac and international
law that might be applicable to the conduct of éhivderrogations.

“In Part I, we conclude that the Fifth and Eightmé&ndments, as
interpreted by the Supreme Court, do not extend al®en enemy
combatants held abroad. In Part Il, we examinerédeiminal law. We
explain that several canons of construction apgsehThose canons of
construction indicate that federal criminal lawsgeheral applicability do
not apply to properly authorizethterrogations of enemy combatants,
undertaken by military personnel the course of an armed conflict. Such
criminal statutes, if they were misconstrued tolapp the interrogation of
enemy combatants, would conflict with the Congtitais grant of the
Commander in Chief power solely to the President.

*k%k

“In Part IV, we discuss defenses to an allegatta an interrogation
method might violate any of the various criminablubitions discussed in
Part Il. We believe that necessity or self-defense coulsligeodefenses to a
prosecution.”

5. Stephen Bradbury 2005 Memos

These memoranda, which are still classified anctmt been released by the
administration, authored by Stephen Bradbury, Dineof the Office of Legal Counsel,
reportedly advise the President that waterboardityother violent interrogation
techniques do not violate the War Crimes Act.

6. Presidential Signing Statement of December 3R005

President Bush has issued hundreds of statermeplging that despite the fact
that he was signing a bill, he would refuse to etdat because he considered it to be an
unconstitutional limitation on his constitutionaithority. For example, in signing the
Detainee Treatment Act of 2005, which prohibiteel tthrture or cruel and inhuman
treatment of prisoners, the President issued tl@xfimg statement:



“The executive branch shall construe Title X in Bign A of the Act,
relating to detainees, in a manner consistent thighconstitutional
authority of the President to supervise the uniexgcutive branch and as
Commander in Chief and consistent with the consibal limitations on
the judicial power, which will assist in achievitige shared objective of
the Congress and the President, evidenced in Xjtté protecting the
American people from further terrorist attacks.”

7. Gonzales Memo of January 19, 2006

In a letter to Senator William Frist, Majority Léer of the Senate, Attorney
General Alberto Gonzales attached a lengthy defehde legality of the President’s
secret wiretapping program. In addition to arguimat the Foreign Intelligence
Surveillance Act (FISA) did not apply to this pragr, the Attorney General contended
that FISA is unconstitutional, statingiTHe President has inherent constitutional authority
to conduct warrantless foreign intelligence sutaate.”



2 - THE WAR POWERS OF CONGRESS AND THE
PRESIDENT

2-1. War Powers of Congress

2-2. War Powers of the President

2-3. Necessary and Proper Clause

2-4. War Powers Resolution

2-5. May 8 Letter of John Conyers to PresidentrBus

1. War Powers of Congress

Article |, Section 1

All legislative Powers herein granted shall be gdsh a Congress of the United States,
which shall consist of a Senate and House of Reptasves.

Article |, Section 8

The Congress shall have power ...

Clause 10. To define and punish Piracies and kedaommitted on the high
Seas, and Offences against the Law of Nations;

Clause 11. To declare War, grant Letters of Margd Reprisal, and make
Rules concerning Captures on Land and Water;

Clause 12. To raise and support Armies, but npréyriation of Money to that
Use shall be for a longer Term than two Years;

Clause 13. To provide and maintain a Navy;

Clause 14. To make Rules for the Government agliRtion of the land and
naval Forces;

Clause 15. To provide for calling forth the Mdito execute the Laws of the
Union, suppress Insurrections and repeal Invasions;

Clause 16. To provide for organizing, arming, distiplining, the Militia, and
for governing such Part of them as may be emplaydlde Service of the United States,
reserving to the States respectively, the Appointroéthe Officers, and the Authority of
training the Militia according to the disciplinegscribed by Congress ....

2. War Powers of the President

Article Il, Section 1
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Clause 1.The executive Power shall be vested in a Presmfahte United States of
America. ...

Article Il, Section 2

Clause 1. The President shall be Commander inf Ghibe Army and Navy of the
United States, and of the Militia of the severalt&s¢, when called into the actual Service
of the United States; he may require the Opiniomyiiting, of the principal Officer in
each of the executive Departments, upon any Sutgéating to the Duties of their
respective Offices, and he shall have Power to t3Raprieves and Pardons for Offences
against the United States, except in Cases of |lofpeent.

Clause 2. He shall have Power, by and with theidedand Consent of the
Senate, to make Treaties, provided two thirds @fShanators present concur; and he shall
nominate, and by and with the Advice and Conseth®fSenate, shall appoint
Ambassadors, other public Ministers and Consuldgdsi of the supreme Court, and all
other Officers of the United States, whose Appogtits are not herein otherwise
provided for, and which shall be established by ilamt the Congress may by Law vest
the Appointment of such inferior Officers, as thikink proper, in the President alone, in
the Courts of Law, or in the Heads of Departments.

Clause 3. The President shall have Power tagilhll Vacancies that may happen
during the Recess of the Senate, by granting Cogiomis which shall expire at the End
of their next Session.

Avrticle Il, Section 3

He shall from time to time give to the Congredsimation on the State of the
Union, and recommend to their Consideration suchsvees as he shall judge necessary
and expedient; he may, on extraordinary Occasmmrs/ene both Houses, or either of
them, and in Case of Disagreement between therh,Réaspect to the Time of
Adjournment, he may adjourn them to such Time ashadl think proper; he shall
receive Ambassadors and other public Ministershadl take Care that the Laws be
faithfully executed, and shall Commission all thiéi¢@rs of the United States.

Article Il, Section 4

The President, Vice President and all Civil Offgcef the United States, shall be
removed from Office on Impeachment for and Coneitidf, Treason, Bribery, or other
high Crimes and Misdemeanors.

3. Necessary and Proper Clause

Article |, Section 8
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The Congress shall have power ...

Clause 18.To make all Laws which shall be necessary and prigpecarrying into
Execution the foregoing Powers and all other Powessed by this Constitution in the
Government of the United States, or in any Depantroe Officer thereof.

4. War Powers Resolution

War Powers Act of 1973

Section 2- Purpose and Policy

(a) Itis the purpose of this joint resolutionfudfill the intent of the framers of the
Constitution of the United States and insure thatdollective judgement of both the
Congress and the President will apply to the intobidn of United States Armed Forces
into hostilities, or into situations where imminémeolvement in hostilities is clearly
indicate by the circumstances, and to the contirusedof such forces in hostilities or in
such situations.

(b) Under article I, section 8, of the Constitatidt is specifically provided that the
Congress shall have the power to make all lawsssacg and proper for carrying into
execution, not only its own powers but also alleothowers vested by the Constitution in
the Government of the United States, or in any depnt or officer thereof.

(c) The constitutional powers of the PresidenCasmmander-in-Chief to introduce
United States Armed Forces into hostilities, oo isituations where imminent
involvement in hostilities is clearly indicated the circumstances, are exercised only
pursuant to (1) a declaration of war, (2) speatatutory authorization, or (3) a national
emergency created by attack upon the United Stiédeieyritories or possessions, or its
armed forces.

5. Letter of Rep. John Conyers to President Georgé/. Bush

May 8, 2008
The Honorable George W. Bush
President of the United States
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500
Dear Mr. President:

We are writing to register our strong oppositiomp&ssible unilateral, preemptive
military action against other nations by the ExamuBranch without Congressional

authorization. As you know, Article I, Section 8tbe U.S. Constitution grants Congress
the power "to declare war," to lay and collect &t@"provide for the common defense”
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and general welfare of the United States, to "rars® support armies," to "provide and
maintain a navy," to "make rules for the regulationthe land and naval forces," to
"provide for calling forth the militia to executled laws of the Union, suppress
insurrections and repel invasions," to "providedaganizing, arming, and disciplining,
the militia," and to "make all laws necessary arappr for carrying into execution ... all
... powers vested by this Constitution in the Gowsent of the United States.” Congress
is also given exclusive power over the purse. ToesBitution says, "No money shall be
drawn from the Treasury but in consequence of gpations made by law."

By contrast, the sole war powers granted to thectikee Branch through the
President can be found in Article II, Section, whetates, "The President shall be the
Commander-in-Chief of the Army and Navy of the @diStates, and of the Militia of
the several States, when called into actual Seofitlee United States." Nothing in the
history of the "Commander-in-Chief" clause suggésas the authors of the provision
intended it to grant the Executive Branch the attyhto engage U.S. forces in military
action whenever and wherever it sees fit withoyt @or authorization from Congress.
In our view, the founders of our country intendeis {power to allow the President to
repel sudden attacks and immediate threats, notitaterally launch, without
congressional approval, preemptive military actiagainst foreign countries. As former
Republican Representative Mickey Edwards recenibtay “[t]he decision to go to war
... Is the single most difficult choice any pubdiicial can be called upon to make. That
is precisely why the nation’s Founders, aware efdbadly wars of Europe, deliberately
withheld from the executive branch the power toagggin war unless such action was
expressly approved by the people themselves, thrthair representatives in Congress."
Members of Congress, including the signatoriesisf letter, have previously expressed
concern about this issue. On April 25, 2006, sbiig-Members of Congress joined in a
bipartisan letter that called on you to seek cosgjomal approval before making any
preemptive military strikes against Iran. Fifty-eeMembers of Congress have co-
sponsored H. Con. Res. 33, which expresses the sé@ongress that the President
should not initiate military action against Irantaut first obtaining authorization from
Congress.

Our concerns in this area have been heightenedooy racent events. The
resignation in mid-March of Admiral William J. "Fb¥allon from the head of U.S.
Central Command, which was reportedly linked tosgazine article that portrayed him
as the only person who might stop your Administratirom waging preemptive war
against Iran, has renewed widespread concerngdhatAdministration is unilaterally
planning for military action against that countiis is despite the fact that the
December 2007 National Intelligence Estimate casedlithat Iran had halted its nuclear
weapons program in the fall of 2003, a stark realesEprevious Administration
assessments.

As we and others have continued to review trogfdiégal memoranda and other
materials from your Administration asserting theveo of the President to take unilateral
action, moreover, our concerns have increasedutiier. For example, although federal
law is clear that proceeding under the Foreignlligence Surveillance Act (FISA) "shall
be the exclusive means by which electronic suraedé” can be conducted within the

13



U.S. for foreign intelligence purposes, 18 U.S.E112)(f), the Justice Department has
asserted that the National Security Agency’s wdleas wiretapping in violation of FISA
is "supported by the President’s well-recognizétenent constitutional authority as
Commander in Chief and sole organ for the Natioforeign affairs”. As one legal
expert has explained, your Administration’s "prevemparadigm” has asserted
"unchecked unilateral power" by the Executive Braand violated "universal
prohibitions on torture, disappearance, and the"ik

Late last year, Senator Joseph Biden stated unecplly that "the president has
no authority to unilaterally attack Iran, and if ¢h@es, as Foreign Relations Committee
chairman, | will move to impeach” the president.

We agree with Senator Biden, and it is our view thgou do not obtain the
constitutionally required congressional authorimatbefore launching preemptive
military strikes against Iran or any other natisnpeachment proceedings should be
pursued. Because of these concerns, we requespploetunity to meet with you as soon
as possible to discuss these matters. As we haeathg marked the fifth year since the
invasion of Iraq, and the grim milestone of 4,00& WWeaths in Iraq, your Administration
should not unilaterally involve this country in yatother military conflict that promises
high costs to American blood and treasure.

Sincerely,

The Honorable John Conyers
Chairman of the House Judiciary Committee

14



3 — CONSTITUTIONAL PROVISIONS AND LAWS
REGULATING WIRETAPPING

3-1. Commerce Clause

3-2. Fourth Amendment

3-3. Necessary and Proper Clause

3-4. Title Ill of Omnibus Crime Control Act
3-5. Foreign Intelligence Surveillance Act

1. Commerce Clause
Avrticle |, Section 8

The Congress shall have power ...

Clause 3. To regulate Commerce with foreign Natj@md among the several States,
and with the Indian Tribes

2. Fourth Amendment

Amendment IV

The right of the people to be secure in their pesshouses, papers, and effects,
against unreasonable searches and seizures, shh# miolated, and no Warrants shall
issue, but upon probable cause, supported by Qatfiimnation, and particularly
describing the place to be searched, and the pesahings to be seized.

3. Necessary and Proper Clause

Article |, Section 8

The Congress shall have power ...

Clause 18.To make all Laws which shall be necessary and prmpecarrying into

Execution the foregoing Powers and all other Powessed by this Constitution in the

Government of the United States, or in any Depantroe Officer thereof.

4. Title 11l of Omnibus Crime Control and Safe Streets Act, 18 U.S.C. 88§ 2511-2522
This federal statute governs the issuance of wieetia criminal cases. It provides

that law enforcement officers may not conduct etetgt surveillance without a court
order, and that court orders shall not issue exaeph probable cause to believe that a
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crime has been committed or is going to be comuhitfehis law prohibits the
introduction into evidence of information obtairesla result of an illegal wiretap, and
imposes criminal and civil penalties on persons winaduct illegal wiretaps.

Section 2511(2)(f) of this law provides:

“[P]rocedures in this chapter or chapter 121 amdRbreign Intelligence
Surveillance Act of 1978 shall be the exclusive nselay which electronic
surveillance, as defined in section 101 of such Awctl the interception of
domestic wire, oral, and electronic communicatioras/ be conducted.”

5. Foreign Intelligence Surveillance Act, 50 U.S.C88 1801-1811
Section 1801 Definitions

As used in this subchapter ...

(b) "Agent of a foreign power" means--
(1) any person other than a United States pergbos-

(A) acts in the United States as an officer oplayee of a foreign power,
or as a member of a foreign power as defined isettion (a)(4) of this section;

(B) acts for or on behalf of a foreign power whengages in clandestine
intelligence activities in the United States contri the interests of the United States,
when the circumstances of such person's presernhe lonited States indicate that such
person may engage in such activities in the Urftiedes, or when such person
knowingly aids or abets any person in the condtistioh activities or knowingly
conspires with any person to engage in such aetyior

(C) engages in international terrorism or adegitin preparation

therefore; or
(2) any person who--

(A) knowingly engages in clandestine intelligeigeghering activities for
or on behalf of a foreign power, which activitiesolve or may involve a
violation of the criminal statutes of the Unitec®s;

(B) pursuant to the direction of an intelligersezvice or network of a
foreign power, knowingly engages in any other ckstithe intelligence activities for or
on behalf of such foreign power, which activitiagalve or are about to involve a
violation of the criminal statutes of the Unitec®s;

(C) knowingly engages in sabotage or internatiteraorism, or activities
that are in preparation therefor, for or on bebék foreign power;

(D) knowingly enters the United States underisefar fraudulent identity
for or on behalf of a foreign power or, while iretbnited States, knowingly assumes a
false or fraudulent identity for or on behalf ofoaeign power; or
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(E) knowingly aids or abets any person in thedemn of activities
described in subparagraph (A), (B), or (C) or knayly conspires with any person to
engage in activities described in subparagraph(@),or (C).

*k%k

() "United States person” means a citizen of tingtedl States, an alien lawfully
admitted for permanent residence ....

Section 1802Electronic Surveillance Without Court Order

(a)(1) Notwithstanding any other law, the Presidémbugh the Attorney General, may
authorize electronic surveillance without a coudes under this subchapter to acquire
foreign intelligence information for periods of tgpone year if the Attorney General
certifies in writing under oath that there is no substantial likelihood that the
surveillance will acquire the contents of any comroation to which a United States
person is a party ....

*k%k

Section 1804 Applications for Court Orders

(a) Submission by Federal officer; approval of Aty General; contents

Each application for an order approving electrauioveillance under this subchapter
shall be made by a Federal officer in writing upaith or affirmation to a judge having
jurisdiction under section 1803 of this title. Eagbplication shall require the approval
of the Attorney General based upon his finding thaatisfies the criteria and
requirements of such application as set forth i shbchapter. It shall include--

(1) the identity of the Federal officer making tqgplication;

(2) the authority conferred on the Attorney Gehbyethe President of the United
States and the approval of the Attorney Generalake the application;

(3) the identity, if known, or a description oktltarget of the electronic
surveillance;

(4) a statement of the facts and circumstancesdrapon by the applicant to
justify his belief that--

(A) the target of the electronic surveillancaifreign power or an agent
of a foreign power ....

Section 1805Issuance of Order
(a) Necessary findings

Upon an application made pursuant to section 18@iotitle, the judge shall enter an

17



ex parte order as requested or as modified appydkm electronic surveillance if he
finds that--

(1) the President has authorized the Attorney @Géne approve applications for
electronic surveillance for foreign intelligencéarmation;

(2) the application has been made by a Federakofind approved by the
Attorney General;

(3) on the basis of the facts submitted by thdiegupt there is probable cause to
believe that--

(A) the target of the electronic surveillancaifreign power or an agent
of a foreign power ...

(b) Determination of probable cause

In determining whether or not probable cause exmtpurposes of an order under
subsection (a)(3) of this section, a judge may id@mgpast activities of the target, as
well as facts and circumstances relating to curefiture activities of the target.

*k%k

() Emergency orders

Notwithstanding any other provision of this subdieapwhen the Attorney General
reasonably determines that--

(1) an emergency situation exists with respetihiéoemployment of electronic
surveillance to obtain foreign intelligence infortioa before an order authorizing such
surveillance can with due diligence be obtained|, an

(2) the factual basis for issuance of an ordeeutitis subchapter to approve
such surveillance exists;

he may authorize the emergency employment of eleictisurveillance if a judge having
jurisdiction under section 1803 of this title i$drmed by the Attorney General or his
designee at the time of such authorization that#eesion has been made to employ
emergency electronic surveillance and if an appboan accordance with this
subchapter is made to that judge as soon as mhblgjdut not more than 72 hours after
the Attorney General authorizes such surveillance.

Section 1806 Use of Information
*%k%
(e) Motion to suppress

Any person against whom evidence obtained or defiire@m an electronic surveillance

18



to which he is an aggrieved person is to be, obleas, introduced or otherwise used or
disclosed in any trial, hearing, or other procegdmor before any court, department,
officer, agency, regulatory body, or other authoaot the United States, a State, or a
political subdivision thereof, may move to supprégsevidence obtained or derived
from such electronic surveillance on the grounds-th

(1) the information was unlawfully acquired; or

(2) the surveillance was not made in conformitthvein order of authorization or
approval.

Such a motion shall be made before the trial, hgaor other proceeding unless there
was no opportunity to make such a motion or thegewas not aware of the grounds of
the motion.

*k%k

Section 180Criminal Sanctions

(a) Prohibited activities

A person is guilty of an offense if he intentioyall

(1) engages in electronic surveillance under cotdaw except as authorized by
statute; or

(2) discloses or uses information obtained und@rof law by electronic
surveillance, knowing or having reason to know thatinformation was obtained
through electronic surveillance not authorized tayge.

(b) Defense
It is a defense to a prosecution under subsecdipaf(this section that the defendant was
a law enforcement or investigative officer engametthe course of his official duties and

the electronic surveillance was authorized by anmttlocted pursuant to a search warrant
or court order of a court of competent jurisdiction

(c) Penalties

An offense described in this section is punishalyla fine of not more than $10,000 or
imprisonment for not more than five years, or both.

Section 1810Civil Liability

An aggrieved person, other than a foreign powemoagent of a foreign power ... who
has been subjected to an electronic surveillanedout whom information obtained by
electronic surveillance of such person has beariadied or used in violation of section
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1809 of this title shall have a cause of actionrejaany person who committed such
violation and shall be entitled to recover--

(a) actual damages, but not less than liquidasedagdes of $1,000 or $100 per
day for each day of violation, whichever is greater

(b) punitive damages; and
(c) reasonable attorney's fees and other inveiimgand litigation costs
reasonably incurred.

Section 1811 Authorization During Time of War

Notwithstanding any other law, the President, thiothe Attorney General, may
authorize electronic surveillance without a coudses under this subchapter to acquire
foreign intelligence information for a period notéxceed fifteen calendar days following

a declaration of war by the Congress.
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4 - LAWS PROHIBITING TORTURE AND DETENTION
WITHOUT TRIAL

4-1. Habeas Corpus Clause

4-2. Fifth Amendment

4-3. Eighth Amendment

4-4. Common Atrticle 3 of the Geneva Conventions

4-5. Convention Against Torture and Other Crughuiman, or Degrading
Treatment

4-6. International Covenant on Civil and Politieaghts

4-7. Torture Act

4-8. War Crimes Act

4-9. Prohibition on Cruel, Degrading or Inhumaedtment

1. HABEAS CORPUS CLAUSE

The Privilege of the Writ of Habeas Corpus shatll® suspended, unless when
in Cases or Rebellion or Invasion the public Safeay require it.

2. FIFTH AMENDMENT

No person shall ... be deprived of life, liberty,poperty without due process of
law.

3. EIGHTH AMENDMENT

Excessive bail shall not be required, nor excesines imposed, nor cruel and
unusual punishments inflicted.

4. COMMON ARTICLE 3 OF THE GENEVA CONVENTIONS

In the case of armed conflict not of an internatiacharacter occurring in the
territory of one of the High Contracting Partieacle Party to the conflict shall be bound
to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostditiacluding members of
armed forces who have laid down their arms andetipteced hors de
combat by sickness, wounds, detention, or any athese, shall in all
circumstances be treated humanely, without anyraewistinction
founded on race, colour, religion or faith, sexttbor wealth, or any other
similar criteria. To this end the following act®and shall remain
prohibited at any time and in any place whatsoew#r respect to the
above-mentioned persons:
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(a) violence to life and person, in particular merrdf all
kinds, mutilation, cruel treatment and torture;
(b) taking of hostages;
| outrages upon personal dignity, in particulamniiiating
and degrading treatment;
(d) the passing of sentences and the carryingfout o
executions without previous judgment pronounced by
regularly constituted court affording all the juidic
guarantees which are recognized as indispensable by
civilized peoples.

(2) The wounded and sick shall be collected anddcctor.

An impartial humanitarian body, such as the Inteamal Committee of the Red
Cross, may offer its services to the Parties tactdlict.

The Parties to the conflict should further endeavoulring into force, by means
of special agreements, all or part of the othevigrons of the present Convention.

The application of the preceding provisions shatl affect the legal status of the
Parties to the conflict.

5. CONVENTION AGAINST TORTURE AND OTHER CRUEL, INH UMAN, OR
DEGRADING TREATMENT OR PUNISHMENT

Article 1

1. For the purposes of this Convention, the tewrtire” means any act by which severe
pain or suffering, whether physical or mentalnientionally inflicted on a person for
such purposes as obtaining from him or a thirdgremsformation or a confession,
punishing him for an act he or a third person leasnoitted or is suspected of having
committed, or intimidating or coercing him or arthperson, or for any reason based on
discrimination of any kind, when such pain or stiffg is inflicted by or at the instigation
of or with the consent or acquiescence of a pudfficial or other person acting in an
official capacity. It does not include pain or sifhg arising only from, inherent in or
incidental to lawful sanctions.

Article 2

1. Each State Party shall take effective legistatadministrative, judicial or other
measures to prevent acts of torture in any teyritmder its jurisdiction.

2. No exceptional circumstances whatsoever, whetls¢ésite of war or a threat of war,

internal political in stability or any other pubkgnergency, may be invoked as a
justification of torture.
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3. An order from a superior officer or a public laarity may not be invoked as a
justification of torture.

Article 3

1. No State Party shall expel, return (“refoulast)extradite a person to another State
where there are substantial grounds for believirag) he would be in danger of being
subjected to torture.

2. For the purpose of determining whether theresaoh grounds, the competent
authorities shall take into account all relevamsiderations including, where applicable,
the existence in the State concerned of a consigéttern of gross, flagrant or mass
violations of human rights.

Article 4
1. Each State Party shall ensure that all actsraire are offences under its criminal law.
The same shall apply to an attempt to commit terturd to an act by any person which

constitutes complicity or participation in torture.

2. Each State Party shall make these offences Ipalvies by appropriate penalties which
take into account their grave nature.

Article 5

1. Each State Party shall take such measures abenagcessary to establish its
jurisdiction over the offences referred to in detid in the following cases:

(a) When the offences are committed in any tewitorder its jurisdiction or on board a
ship or aircraft registered in that State;

(b) When the alleged offender is a national of Siaite;

| When the victim is a national of that State étlState considers it appropriate.

2. Each State Party shall likewise take such measas may be necessary to establish its
jurisdiction over such offences in cases whereatleged offender is present in any
territory under its jurisdiction and it does notraxlite him pursuant to article 8 to any of

the States mentioned in paragraph | of this atrticle

3. This Convention does not exclude any criminakgliction exercised in accordance
with internal law.

Article 6

1. Upon being satisfied, after an examination &nmation available to it, that the
circumstances so warrant, any State Party in wtevséory a person alleged to have
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committed any offence referred to in article 4riegent shall take him into custody or
take other legal measures to ensure his preseheecustody and other legal measures
shall be as provided in the law of that State bay ime continued only for such time as is
necessary to enable any criminal or extraditiorc@edings to be instituted.

2. Such State shall immediately make a prelimimaquiry into the facts.

3. Any person in custody pursuant to paragraphthisfarticle shall be assisted in
communicating immediately with the nearest appaipriepresentative of the State of
which he is a national, or, if he is a statelegsqe with the representative of the State
where he usually resides.

4. When a State, pursuant to this article, hasitakeerson into custody, it shall
immediately notify the States referred to in a€ibl paragraph 1, of the fact that such
person is in custody and of the circumstances wivattant his detention. The State
which makes the preliminary inquiry contemplateghamagraph 2 of this article shall
promptly report its findings to the said States ahdll indicate whether it intends to
exercise jurisdiction.

Article 7

1. The State Party in the territory under whosesgliction a person alleged to have
committed any offence referred to in article 4aarid shall in the cases contemplated in
article 5, if it does not extradite him, submit dase to its competent authorities for the
purpose of prosecution.

2. These authorities shall take their decisiorheagame manner as in the case of any
ordinary offence of a serious nature under thedathat State. In the cases referred to in
article 5, paragraph 2, the standards of evideageired for prosecution and conviction
shall in no way be less stringent than those whgbly in the cases referred to in article
5, paragraph 1.

3. Any person regarding whom proceedings are brioimgtonnection with any of the
offences referred to in article 4 shall be guaraahtir treatment at all stages of the
proceedings.

Article 8

1. The offences referred to in article 4 shall berded to be included as extraditable
offences in any extradition treaty existing betw&tates Parties. States Parties undertake
to include such offences as extraditable offences/ery extradition treaty to be

concluded between them.

2. If a State Party which makes extradition condil on the existence of a treaty

receives a request for extradition from anotheteS®arty with which it has no
extradition treaty, it may consider this Conventamthe legal basis for extradition in
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respect of such offences. Extradition shall beesxttlip the other conditions provided by
the law of the requested State.

3. States Parties which do not make extraditiorditmmal on the existence of a treaty
shall recognize such offences as extraditable offemetween themselves subject to the
conditions provided by the law of the requestedeSta

4. Such offences shall be treated, for the purpbsatradition between States Parties, as
if they had been committed not only in the placeimch they occurred but also in the
territories of the States required to establislr jlneisdiction in accordance with article 5,
paragraph 1.

Article 9

1. States Parties shall afford one another theaggemeasure of assistance in connection
with criminal proceedings brought in respect of ahyhe offences referred to in article
4, including the supply of all evidence at thesmbsal necessary for the proceedings.

2. States Parties shall carry out their obligationder paragraph | of this article in
conformity with any treaties on mutual judicial sssnce that may exist between them.

Article 10

1. Each State Party shall ensure that educatiomémanation regarding the prohibition
against torture are fully included in the trainimigaw enforcement personnel, civil or
military, medical personnel, public officials anther persons who may be involved in
the custody, interrogation or treatment of anyvidiial subjected to any form of arrest,
detention or imprisonment.

2. Each State Party shall include this prohibiifothe rules or instructions issued in
regard to the duties and functions of any suchgoers

Article 11

Each State Party shall keep under systematic reiwignrrogation rules, instructions,
methods and practices as well as arrangementidarustody and treatment of persons
subjected to any form of arrest, detention or isgmment in any territory under its
jurisdiction, with a view to preventing any casésasture.

Article 12

Each State Party shall ensure that its competehbaties proceed to a prompt and
impartial investigation, wherever there is reaséegbound to believe that an act of
torture has been committed in any territory untejurisdiction.

Article 13
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Each State Party shall ensure that any individumd alleges he has been subjected to
torture in any territory under its jurisdiction h#® right to complain to, and to have his
case promptly and impartially examined by, its cetept authorities. Steps shall be
taken to ensure that the complainant and witnem®egrotected against all ill-treatment
or intimidation as a consequence of his complairany evidence given.

Article 14

1. Each State Party shall ensure in its legal syshat the victim of an act of torture
obtains redress and has an enforceable righttariai adequate compensation, including
the means for as full rehabilitation as possibiehke event of the death of the victim as a
result of an act of torture, his dependants stea#ittitled to compensation.

2. Nothing in this article shall affect any rigtittbe victim or other persons to
compensation which may exist under national law.

Article 15

Each State Party shall ensure that any statemanohwghestablished to have been made
as a result of torture shall not be invoked asavig in any proceedings, except against a
person accused of torture as evidence that thens¢ait was made.

Article 16

1. Each State Party shall undertake to prevemyntexritory under its jurisdiction other
acts of cruel, inhuman or degrading treatment aighument which do not amount to
torture as defined in article I, when such actscaramitted by or at the instigation of or
with the consent or acquiescence of a public affior other person acting in an official
capacity. In particular, the obligations contaimearticles 10, 11, 12 and 13 shall apply
with the substitution for references to torturgeferences to other forms of cruel,
inhuman or degrading treatment or punishment.

2. The provisions of this Convention are withowgjpdice to the provisions of any other
international instrument or national law which piots cruel, inhuman or degrading
treatment or punishment or which relates to exti@dior expulsion.

RESERVATIONS BY UNITED STATES

“l. The Senate’s advice and consent is subjedie¢ddllowing reservations:

(1) That the United States considers itself bounthe obligation under article 16 to
prevent “cruel, inhuman or degrading treatmentumighment’, only insofar as the term
“cruel, inhuman or degrading treatment or punistimeeans the cruel, unusual and

inhumane treatment or punishment prohibited byHifta, Eighth, and/or Fourteenth
Amendments to the Constitution of the United States
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(2) That pursuant to article 30 (2) the United &adeclares that it does not consider
itself bound by Article 30 (1), but reserves trghtispecifically to agree to follow this or
any other procedure for arbitration in a particdase.

Il. The Senate’s advice and consent is subjedtaddllowing understandings, which
shall apply to the obligations of the United Stateder this Convention:

(2) (a) That with reference to article 1, the Udiftates understands that, in order to
constitute torture, an act must be specificallgmated to inflict severe physical or mental
pain or suffering and that mental pain or suffenefgrs to prolonged mental harm
caused by or resulting from (1) the intentionaliation or threatened infliction of severe
physical pain or suffering; (2) the administratmmapplication, or threatened
administration or application, of mind altering stdnces or other procedures calculated
to disrupt profoundly the senses or the persondBlythe threat of imminent death; or

(4) the threat that another person will immineftysubjected to death, severe physical
pain or suffering, or the administration or appiica of mind altering substances or other
procedures calculated to disrupt profoundly thesesror personality.

(b) That the United States understands that thieitieh of torture in article 1 is intended
to apply only to acts directed against personkendffender’s custody or physical
control.

| That with reference to article 1 of the Conventithe United States understands that
“sanctions’ includes judicially-imposed sanctions ather enforcement actions
authorized by United States law or by judicial iptetation of such law. Nonetheless, the
United States understands that a State Party caalthrough its domestic sanctions
defeat the object and purpose of the Conventigmidhibit torture.

(d) That with reference to article 1 of the Convemt the United States understands that
the term "acquiescence’ requires that the pubficial, prior to the activity constituting
torture, have awareness of such activity and tlfterelareach his legal responsibility to
intervene to prevent such activity.

(e) That with reference to article 1 of the Coni@mtthe Unites States understands that
noncompliance with applicable legal procedural dteids does nqier seconstitute
torture.

(2) That the United States understands the phrabtere there are substantial grounds
for believing that he would be in danger of bein@jected to torture,” as used in article 3
of the Convention, to mean “if it is more likelyathnot that he would be tortured.’

(3) That it is the understanding of the United &ahat article 14 requires a State Party

to provide a private right of action for damagebydar acts of torture committed in
territory under the jurisdiction of that State Rart
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(4) That the United States understands that intemel law does not prohibit the death
penalty, and does not consider this Conventiorstrict or prohibit the United States
from applying the death penalty consistent withRifth, Eighth and/or Fourteenth
Amendments to the Constitution of the United Statesuding any constitutional period
of confinement prior to the imposition of the dep#nalty.

(5) That the United States understands that this/@ation shall be implemented by the
United States Government to the extent that it@ses legislative and judicial

jurisdiction over the matters covered by the Comeenand otherwise by the state and
local governments. Accordingly, in implementing@es 10-14 and 16, the United States
Government shall take measures appropriate toddergl system to the end that the
competent authorities of the constituent unitshefWnited States of America may take
appropriate measures for the fulfillment of the @amtion.

lll. The Senate’s advice and consent is subjetitedollowing declarations:

(1) That the United States declares that the piavssof articles 1 through 16 of the
Convention are not self-executing.

6. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL R IGHTS
Article 7.

No one shall be subjected to torture or to crudluman or degrading treatment or
punishment.

7. TORTURE ACT

18 U.S.C. 8 2340. Definitions

As used in this chapter—
(1) “torture” means an act committed by a persamgainder the color of law
specifically intended to inflict severe physicalmental pain or suffering (other than pain
or suffering incidental to lawful sanctions) uparother person within his custody or
physical control;
(2) “severe mental pain or suffering” means thdgrged mental harm caused by or
resulting from—
(A) the intentional infliction or threatened inflion of severe physical pain or
suffering;
(B) the administration or application, or threat@elministration or application,
of mind-altering substances or other proceduresutated to disrupt profoundly
the senses or the personality;
(C) the threat of imminent death; or
(D) the threat that another person will immineriié/subjected to death, severe
physical pain or suffering, or the administratiagrapplication of mind-altering
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substances or other procedures calculated to diprafoundly the senses or
personality; and
(3) “United States” means the several States oUtieed States, the District of
Columbia, and the commonwealths, territories, avgbpssions of the United States.

18 U.S.C. 2340A - Offense

(a) Offense.--Whoever outside the United Statesnsbsnor at—empts to commit
tortur—shall be fined under this title or imprisan@ot more than 20 years, or both, and
if death results to any person from conduct praetbby this subsection, shall be
punished by death or imprisoned for any term ofyea for life.
(b) Jurisdiction.--There is jurisdiction over thetigity prohibited in llbsection (a) I—-
(1) the alleged offender is a national of the Wshitates; or
(2) the alleged offender is present in the Unitetes, irrespective of the
nationality of the victim or alleged offender.
(c) Conspiracy.--A person who conspires to commibHense under this section shall
b—subject to the same penalties (other than thelfyeof death) as the penalties
prescribed for the offense, the commission of whvels the object of the conspiracy.

8. WAR CRIMES ACT

§ 2441. War crimes

(a) Offense.--Whoever, whether inside or outsigeUhited States, commits a war crime,
in any of the circumstances described in subseétprshall be fined under this title or
imprisoned for life or any term of years, or badhd if death results to the victim, shall
also be subject to the penalty of death.

(b) Circumstances.--The circumstances referred subsection (a) are that the person
committing such war crime or the victim of such wame is a member of the Armed
Forces of the United States or a national of theddrStates (as defined in section 101 of
the Immigration and Nationality Act).

(c) Definition.--As used in this section the termdr crime” means any conduct--

(1) defined as a grave breach in any of the intevnal conventions signed at Geneva 12
August 1949, or any protocol to such conventiowlhich the United States is a party;

(2) prohibited by Article 23, 25, 27, or 28 of thenex to the Hague Convention IV,
Respecting the Laws and Customs of War on Landeslig.8 October 1907;

(3) which constitutes a grave breach of commonchat8 (as defined in subsection (d))
when committed in the context of and in associatwith an armed conflict not of an
international character; or
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(4) of a person who, in relation to an armed coehfind contrary to the provisions of the
Protocol on Prohibitions or Restrictions on the G&#lines, Booby-Traps and Other
Devices as amended at Geneva on 3 May 1996 (Ptdt@soamended on 3 May 1996),
when the United States is a party to such Proteadfully kills or causes serious injury
to civilians.

(d) Common Atrticle 3 violations.--

(1) Prohibited conduct.--In subsection (c)(3), tkiem “grave breach of common Article
3” means any conduct (such conduct constitutintgpaegbreach of common Article 3 of
the international conventions done at Geneva Augs1949), as follows:

(A) Torture.--The act of a person who commits, @ngpires or attempts to commit, an
act specifically intended to inflict severe physieamental pain or suffering (other than
pain or suffering incidental to lawful sanctiongom another person within his custody
or physical control for the purpose of obtaininfprmation or a confession, punishment,
intimidation, coercion, or any reason based onroirgnation of any kind.

(B) Cruel or inhuman treatment.--The act of a pensbo commits, or conspires or
attempts to commit, an act intended to inflict seva serious physical or mental pain or
suffering (other than pain or suffering inciderttalawful sanctions), including serious
physical abuse, upon another within his custodyomitrol.

(C) Performing biological experiments.--The acagderson who subjects, or conspires or
attempts to subject, one or more persons withircissody or physical control to
biological experiments without a legitimate medicabental purpose and in so doing
endangers the body or health of such person oopgrs

(D) Murder.--The act of a person who intention&llys, or conspires or attempts to Kill,
or kills whether intentionally or unintentionally the course of committing any other
offense under this subsection, one or more persinsg no active part in the hostilities,
including those placed out of combat by sicknessjvds, detention, or any other cause.

(E) Mutilation or maiming.--The act of a person whtentionally injures, or conspires or
attempts to injure, or injures whether intentiopall unintentionally in the course of
committing any other offense under this subsectoe, or more persons taking no active
part in the hostilities, including those placed olutombat by sickness, wounds,
detention, or any other cause, by disfiguring teespn or persons by any mutilation
thereof or by permanently disabling any memberblior organ of his body, without any
legitimate medical or dental purpose.

(F) Intentionally causing serious bodily injury.h&@ act of a person who intentionally
causes, or conspires or attempts to cause, sdraalily injury to one or more persons,
including lawful combatants, in violation of theMaf war.

(G) Rape.--The act of a person who forcibly or vatercion or threat of force
wrongfully invades, or conspires or attempts taanw, the body of a person by
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penetrating, however slightly, the anal or geroganing of the victim with any part of
the body of the accused, or with any foreign object

(H) Sexual assault or abuse.--The act of a persanfarcibly or with coercion or threat
of force engages, or conspires or attempts to engagexual contact with one or more
persons, or causes, or conspires or attempts s@caue or more persons to engage in
sexual contact.

(I) Taking hostages.--The act of a person who,igknowingly seized or detained one
or more persons, threatens to kill, injure, or curd to detain such person or persons
with the intent of compelling any nation, persohestthan the hostage, or group of
persons to act or refrain from acting as an expicimplicit condition for the safety or
release of such person or persons.

(2) Definitions.--In the case of an offense unddrsection (a) by reason of subsection

(©)(3)--

(A) the term “severe mental pain or suffering” st applied for purposes of paragraphs
(2)(A) and (1)(B) in accordance with the meaningegi that term in section 2340(2) of
this title;

(B) the term “serious bodily injury” shall be apgadi for purposes of paragraph (1)(F) in
accordance with the meaning given that term ini@edt13(b)(2) of this title;

(C) the term “sexual contact” shall be applieddgarposes of paragraph (1)(G) in
accordance with the meaning given that term iniee&246(3) of this title;

(D) the term “serious physical pain or sufferingyal be applied for purposes of
paragraph (1)(B) as meaning bodily injury that ilves--

(i) a substantial risk of death;
(ii) extreme physical pain;

(iif) a burn or physical disfigurement of a serimaure (other than cuts, abrasions, or
bruises); or

(iv) significant loss or impairment of the functioha bodily member, organ, or mental
faculty; and

(E) the term “serious mental pain or suffering”lsba applied for purposes of paragraph
(2)(b) in accordance with the meaning given thent&severe mental pain or suffering”
(as defined in section 2340(2) of this title), epcenat--

(i) the term “serious” shall replace the term “s&vavhere it appears; and
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(i) as to conduct occurring after the date of én@ctment of the Military Commissions
Act of 2006, the term “serious and non-transitogntal harm (which need not be
prolonged)” shall replace the term “prolonged meh&ém” where it appears.

(3) Inapplicability of certain provisions with res to collateral damage or incident of
lawful attack.--The intent specified for the contsiated in subparagraphs (D), (E), and
(F) or paragraph (1) precludes the applicabilityhafse subparagraphs to an offense
under subsection (a) by reasons of subsection) (@){B respect to--

(A) collateral damage; or
(B) death, damage, or injury incident to a lawfithek.

(4) Inapplicability of taking hostages to prisomeschange.--Paragraph (1)(I) does not
apply to an offense under subsection (a) by reassabsection (c)(3) in the case of a
prisoner exchange during wartime.

(5) Definition of grave breaches.--The definitianghis subsection are intended only to
define the grave breaches of common Article 3 astidhre full scope of United States
obligations under that Article.

9. PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TRE ATMENT
OR PUNISHMENT OF PERSONS UNDER CUSTODY OR CONTROL OF THE
UNITED STATES GOVERNMENT

42 U.S.C. § 2000dd

(a) In general

No individual in the custody or under the physicahtrol of the United States
Government, regardless of nationality or physioahtion, shall be subject to cruel,
inhuman, or degrading treatment or punishment.

(b) Construction

Nothing in this section shall be construed to ingasy geographical limitation on the
applicability of the prohibition against cruel, umhan, or degrading treatment or
punishment under this section.

(c) Limitation on supersedure

The provisions of this section shall not be supd#deexcept by a provision of law
enacted after January 6, 2006, which specificapeals, modifies, or supersedes the
provisions of this section.

(d) Cruel, inhuman, or degrading treatment or gumisnt defined
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In this section, the term “cruel, inhuman, or delgng treatment or punishment” means
the cruel, unusual, and inhumane treatment or purest prohibited by the Fifth, Eighth,
and Fourteenth Amendments to the Constitution @ihited States, as defined in the
United States Reservations, Declarations and Utadeligs to the United Nations
Convention Against Torture and Other Forms of Grirluman or Degrading Treatment
or Punishment done at New York, December 10, 1984.
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5 — DETENTION CASES

5-1. Rasul v. Bush

5-2. Hamdi v. Rumsfeld

5-3. Hamdan v. Rumsfeld

5-4. Boumediene v. United States

Rasul v. Bushb42 U.S. 466 (2004)

The Supreme Court ruled that under federal lawd@teral courts have
jurisdiction to issue writs diiabeas corpusn behalf of prisoners, even those who are
non-citizens, who are detained at Guantanamo Bay.

Hamdi v. Rumsfe|b42 U.S. 507 (2004)

The Supreme Court ruled that Hamdi, a United Steitezen being held without
trial at Guantanamo Bay, was protected by the Doed3s Clause of the Fifth
Amendment. Speaking for the majority, Justice QiGar stated:

“[W]e necessarily reject the Government's assettiah separation
of powers principles mandate a heavily circumsdritme for the courts
in such circumstances. Indeed, the position tietburts must forgo any
examination of the individual case and focus exeklg on the legality of
the broader detention scheme cannot be mandatadybyeasonable view
of separation of powers, as this approach servigs@oondensgower
into a single branch of government. We have langesmade clear that a
state of war is not a blank check for the Presicdren it comes to the
rights of the Nation's citizensyoungstown Sheet & TubeéNhatever
power the United States Constitution envisiongtierExecutive in its
exchanges with other nations or with enemy orgaioiaa in times of
conflict, it most assuredly envisions a role fdrthtee branches when
individual liberties are at stake.”

Hamdan v. Rumsfeld  U.S. _ (2006)

The President had established military commissiortsy prisoners at
Guantanamo Bay for war crimes. The Supreme Caledthat these trials must be
conducted in a manner consistent with the Geneveé€dion and the Uniform Code of
Military Justice, and that the procedures whichenadopted by the President failed to
meet those standards.

Boumediene v. United Statgending
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In this case the Supreme Court will consider thesttutionality of the
procedures being followed by the Combatant Statisdw Panels at Guantanamo Bay
and the constitutionality of a provision of the Méily Commissions Act of 2006 which
eliminated the right of prisoners to apply for atwf habeas corpusThe Supreme
Court may also decide whether or not the Fifth Admant applies to non-citizens held
in military custody.
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6 — MISCELLANEOUS LAWS REGULATING OFFICIAL
WRONGDOING

6-1. Independent Counsel Act
6-2. Presidential Records Act
6-3. Obstruction of Justice

Independent Counsel Act

Originally adopted in 1978 in response to the abus the Nixon administration.
It had provided that a special court could appbidependent Counsel to investigate and
prosecute official corruption. This statute lapaed was not renewed in 1999.

Presidential Records Act4 U.S.C. 2201-2207

This law was adopted in 1978. It provides thatrécords of the office of the
President and Vice-President are owned by the puBlne President has responsibility
for separating personal from governmental recadd,for preserving governmental
records. Governmental records may be destroygdvatt the consent of the Archivist
of the United States.

Obstruction of Justicel8 U.S.C. 1503

(a) Whoever corruptly, or by threats or force, prany threatening letter or
communication, endeavors to influence, intimidatempede any grand or petit juror, or
officer in or of any court of the United States officer who may be serving at any
examination or other proceeding before any UnitedeS magistrate judge or other
committing magistrate, in the discharge of his dotyinjures any such grand or petit
juror in his person or property on account of aagdict or indictment assented to by
him, or on account of his being or having been gugtr, or injures any such officer,
magistrate judge, or other committing magistrateignperson or property on account of
the performance of his official duties, or corrypik by threats or force, or by any
threatening letter or communication, influencesstolxrts, or impedes, or endeavors to
influence, obstruct, or impede, the due adminismadf justice, shall be punished as
provided in subsection (b). If the offense undés #ection occurs in connection with a
trial of a criminal case, and the act in violatmfrthis section involves the threat of
physical force or physical force, the maximum tednmmprisonment which may be
imposed for the offense shall be the higher of ttlagrwise provided by law or the
maximum term that could have been imposed for &®nse charged in such case.

(b) The punishment for an offense under this sedsa.. imprisonment for not more
than 10 years, a fine under this title, or both.
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7 —JACKSON AT NUREMBURG ON FAIR TRIALS AND THE
RULE OF LAW IN WAR

Nuremburg, November 21, 1945

The privilege of opening the first trial in histoiyr crimes against the peace of
the world imposes a grave responsibility. The weowhich we seek to condemn and
punish have been so calculated, so malignant, adé\sastating, that civilization cannot
tolerate their being ignored, because it cannatigetheir being repeated. That four
great nations, flushed with victory and stung wintfury stay the hand of vengeance and
voluntarily submit their captive enemies to thegoeent of the law is one of the most
significant tributes that Power has ever paid ta®a.

This Tribunal, while it is novel and experimenialnot the product of abstract
speculations nor is it created to vindicate legialibeories. This inquest represents the
practical effort of four of the most mighty of natis, with the support of 17 more, to
utilize international law to meet the greatest noenaf our times-aggressive war. The
common sense of mankind demands that law shaBtoptwith the punishment of petty
crimes by little people. It must also reach men whesess themselves of great power
and make deliberate and concerted use of it tmsabtion evils which leave no home in
the world untouched. It is a cause of that mageitiléit the United Nations will lay
before Your Honors.

In the prisoners' dock sit twenty-odd broken niReproached by the humiliation
of those they have led almost as bitterly as byd#solation of those they have attacked,
their personal capacity for evil is forever pastslhard now to perceive in these men as
captives the power by which as Nazi leaders theg @ominated much of the world and
terrified most of it. Merely as individuals theaté is of little consequence to the world.
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What makes this inquest significant is that thessopers represent sinister influences
that will lurk in the world long after their bodiésve returned to dust. We will show
them to be living symbols of racial hatreds, ofagesm and violence, and of the
arrogance and cruelty of power. They are symbofgeofe nationalisms and of
militarism, of intrigue and war-making which havaleroiled Europe generation after
generation, crushing its manhood, destroying iteé® and impoverishing its life. They
have so identified themselves with the philosophiey conceived and with the forces
they directed that any tenderness to them is anyi@nd an encouragement to all the
evils which are attached to their names. Civil@attan afford no compromise with the
social forces which would gain renewed strengthdfdeal ambiguously or indecisively
with the men in whom those forces now precariogsiyive.

What these men stand for we will patiently andgerately disclose. We will give
you undeniable proofs of incredible events. Thalogtof crimes will omit nothing that
could be conceived by a pathological pride, cryelbd lust for power. These men
created in Germany, under the "Fuhrerprinzip"”, &idwal Socialist despotism equalled
only by the dynasties of the ancient East. They foam the German people all those
dignities and freedoms that we hold natural antidnable rights in every human being.
The people were compensated by inflaming and gragjfhatreds towards those who
were marked as "scapegoats”. Against their oppsnemiuding Jews, Catholics, and
free labor, the Nazis directed such a campaignmrofjance, brutality, and annihilation as
the world has not withessed since the pre-Christgas. They excited the German
ambition to be a "master race", which of courseli@spserfdom for others. They led their
people on a mad gamble for domination. They divestacial energies and resources to
the creation of what they thought to be an invitecibar machine. They overran their
neighbors. To sustain the "master race" in its making, they enslaved millions of
human beings and brought them into Germany, wineethapless creatures now
wander as "displaced persons”. At length bestialig bad faith reached such excess that
they aroused the sleeping strength of imperiledli€ation. Its united efforts have
ground the German war machine to fragments. Bustiuggle has left Europe a
liberated yet prostrate land where a demoralizetesostruggles to survive. These are
the fruits of the sinister forces that sit withgbedefendants in the prisoners' dock.

In justice to the nations and the men associatékis prosecution, | must remind
you of certain difficulties which may leave theiark on this case. Never before in legal
history has an effort been made to bring withingbepe of a single litigation the
developments of a decade, covering a whole corttiaed involving a score of nations,
countless individuals, and innumerable events. De#pe magnitude of the task, the
world has demanded immediate action. This demaadh&d to be met, though perhaps at
the cost of finished craftsmanship. To my coungstablished courts, following familiar
procedures, applying well-thumbed precedents, @atirdy with the legal consequences
of local and limited events seldom commence a witlin a year of the event in
litigation. Yet less than 8 months ago today thertoom in which you sit was an enemy
fortress in the hands of German SS troops. Less&maonths ago nearly all our
witnesses and documents were in enemy hands. Wheegld not been codified, no
procedures had been established, no tribunal wasistence, no usable courthouse stood

38



here, none of the hundreds of tons of official Gammdocuments had been examined, no
prosecuting staff had been assembled, nearly #ileopresent defendants were at large,
and the four prosecuting powers had not yet joinesbmmon cause to try them. | should
be the last to deny that the case may well suftanfincomplete researches and quite
likely will not be the example of professional warkich any of the prosecuting nations
would normally wish to sponsor. It is, however,acanpletely adequate case to the
judgment we shall ask you to render, and its fallelopment we shall be obliged to
leave to historians.

Before | discuss particulars of evidence, somesg@rtonsiderations which may
affect the credit of this trial in the eyes of therld should be candidly faced. There is a
dramatic disparity between the circumstances o&tiweisers and of the accused that
might discredit our work if we should falter, inesvminor matters, in being fair and
temperate.

Unfortunately, the nature of these crimes is ghel both prosecution and
judgment must be by victor nations over vanquisioed. The worldwide scope of the
aggressions carried out by these men has lefiebutdéal neutrals. Either the victors must
judge the vanquished or we must leave the defaatpmige themselves. After the first
World War, we learned the futility of the latterurse. The former high station of these
defendants, the notoriety of their acts, and tteptability of their conduct to provoke
retaliation make it hard to distinguish betweendkeenand for a just and measured
retribution, and the unthinking cry for vengeandeach arises from the anguish of war. It
is our task, so far as humanly possible, to, dfanihe between the two. We must never
forget that the record on which we judge theserdidats today is the record on which
history will judge us tomorrow. To pass these ddéaris a poisoned chalice is to put it to
our own lips as well. We must summon such detachsuash intellectual integrity to our
task that this Trial will commend itself to postgras fulfilling humanity's aspirations to
do justice.

*k%k

| cannot, of course, deny that these men are segbthat this is the law; they
really are surprised that there is any such thinaa. These defendants did not rely on
any law at all. Their program ignored and defiddaal. That this is so will appear from
many acts and statements, of which | cite but a few

In the Fuhrer's speech to all military commanagrsNovember 23, 1939 he
reminded them that at the moment Germany had anpicRussia, but declared:
"Agreements are to be kept only as long as theyesercertain purpose.” Later in the
same speech he announced: "A violation of the akiytof Holland and Belgium will be
of no importance" (789 PS). A top secret documemiifled "Warfare as a Problem of
Organization,” dispatched by the Chief of the H@tmmand to all commanders on
April 19, 1938 declared that "the normal rules @riowards neutrals may be considered
to apply on the basis whether operation of ruldscneate greater advantages or
disadvantages for the belligerents” (L-2U). Andirthe files of the German Navy Staff,
we have a "Memorandum on Intensified Naval Wartédactober 15, 1939, which
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begins by stating a desire to comply with Interoral Law. "However," it continues, "if
decisive successes are expected from any measwselered as a war necessity, it must
be carried through even if it is not in agreemeithwternational law." (L-184)
International law, natural law, German law, any Evall was to these men simply a
propaganda device to be invoked when it helpedabe ignored when it would
condemn what they wanted to do. That men may beqted in relying upon the law at
the time they act is the reason we find laws absgiective operations unjust. But these
men cannot bring themselves within the reasonefuke which in some systems of
jurisprudence prohibits ex post facto laws. Theyncd show that they ever relied upon
international law in any state or paid it the slegt regard.

The third Count of the Indictment is based ond&g&nition of War Crimes
contained in the Charter. | have outlined to yagistematic course of conduct toward
civilian populations and combat forces which viekinternational conventions to which
Germany was a party. Of the criminal nature of¢hads at least, the defendants had, as
we shall show, clear knowledge. Accordingly, thegit pains to conceal their violations.
It will appear that the Defendants Keitel and Jedfe informed by official legal advisors
that the orders to brand Russian prisoners of twashackle British prisoners of war, and
to execute commando prisoners were clear violatdmsternational law. Nevertheless,
these orders were put into effect. The same isdfweders issued for the assassination of
General Giraud and General Weygand, which faildoetexecuted only because of a
ruse on the part of Admiral Canaris, who was hiaétr executed for his part in the
plot to take Hitler's life on July 24, 1944.

The fourth Count of the indictment is based onr@s against Humanity. Chief
among these are mass Kkillings of countless humarg®e cold blood. Does it take these
men by surprise that murder is treated as a crime?

The first and second Counts of the Indictment addhése crimes the crime of
plotting and waging wars of aggression and wasgatation of nine treaties to which
Germany was a party. There was a time, in fattinktthe time of the first World War,
when it could not have been said that war-incibngvar making was a crime in law,
however reprehensible in morals.

Of course, it was, under the law of all civilizeeoples, a crime for one man with
his bare knuckles to assault another. How didm&dhat multiplying this crime by a
million, and adding fire arms to bare knuckles, méd legally innocent act? The
doctrine was that one could not be regarded adrmirfor committing the usual violent
acts in. the conduct of legitimate warfare. The afgenperialistic expansion during the
eighteenth and nineteenth centuries added thelfmifine, contrary to the teachings of
early Christian and international law scholars sagl@rotius, that all wars are to be
regarded as legitimate wars. The sum of these twtrides was to give war-making a
complete immunity from accountability to law.
This was intolerable for an age that called itselilized. Plain people with their earthy
common sense, revolted at such fictions and lagalso contrary to ethical principles
and demanded checks on war immunities. Statesntemeamnational lawyers at first
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cautiously responded by adopting rules of warfasighed to make the conduct of war
more civilized. The effort was to set legal limitsthe violence that could be done to
civilian populations and to combatants as well.

The common sense of men after the first World Wéamanded, however, that the
law's condemnation of war reach deeper, and tlediath condemn not merely
uncivilized ways of waging war, but also the wagin@ny way of uncivilized wars-wars
of aggression. The world's statesmen again wegtamfar as they were forced to go.
Their efforts were timid and cautious and ofters lesplicit than we might have hoped.
But the 1920's did outlaw aggressive war.

The re-establishment of the principle that theeeumjust wars and that unjust
wars are illegal is traceable in many steps. Ortee@Mmost significant is the Briand-
Kellogg Pact of 1928, by which Germany, Italy, agban, in common with practically
all nations of the world, renounced war as an imségnt of national policy, bound
themselves to seek the settlement of disputeskpnpacific means, and condemned
recourse to war for the solution of internationahitoversies. This pact altered the legal
status of a war of aggression. As Mr. StimsonUthied States Secretary of State put it
in 1932, such a war:

"...is no longer to be the source and subjecigbits. It is no longer to be
the principle around which the duties, the condawt the rights of
nations revolve. It is an illegal thing .... By thery act, we have made
obsolete many legal precedents and have giveretja profession the
task of re-examining many of its codes and tredties

The Geneva Protocol of 1924 for the Pacific Setélet of International Disputes,
signed by the representatives of 48 governmentsacel that "a war of aggression
constitutes . . . an international crime." The BEigAssembly of the League of Nations in
1927, on unanimous resolution of the represenwtif&8 member nations, including
Germany, declared that a war of aggression cotesitan international crime. At the
Sixth Pan-American Conference of 1928, the 21 AcagriRepublics unanimously
adopted a resolution stating that "war of aggressanstitutes an international crime
against the human species."

A failure of these Nazis to heed, or to understiedorce and meaning of this
evolution in the legal thought of the world, is @otlefense or a mitigation. If anything, it
aggravates their offense and makes it the more atandthat the law they have flouted
be vindicated by juridical application to their lass conduct. Indeed, by their own law-
had they heeded any law-these principles were thindn these defendants. Article 4 of
the Weimar constitution provided that: "The gernigratcepted rules of international law
are to be considered as binding integral parte@tdaw of the German Reich" (2050-PS).
Can there be any doubt that the outlawry of aggressar was one of the "generally
accepted rules -of international law" in 19397
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Any resort to war-to any kind of a war-is a regortneans that are inherently
criminal. War inevitably is a course of killingssaults, deprivations of liberty, and
destruction of property. An honestly defensive wgapof course, legal and saves those
lawfully conducting it from criminality. But inhergly criminal acts cannot be defended
by showing that those who committed them were eediag a war, when war itself is
illegal. The very minimum legal consequence ofttikaties making aggressive wars
illegal is to strip those who incite or wage thehewery defense the law ever gave, and
to leave war-makers subject to judgment by the liysaacepted principles of the law of
crimes.

But if it be thought that the Charter, whose dextlans concededly bind us all,
does contain new law | still do not shrink from derding its strict application by this
Tribunal. The rule of law in the world, flouted bye lawlessness incited by these
defendants, had to be restored at the cost to mmytigoof over a million casualties, not
to mention those of other nations. | cannot subsdo the perverted reasoning that
society may advance and strengthen the rule oblathe expenditure of morally
innocent lives but that progress in the law mayende made at the price of morally
guilty lives.
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8 — JUSTICE JACKSON IN YOUNGSTOWN SHEET & TUBE
(1953)

Justice Robert Jackson

This landmark case determined the constitutionafitPresident Harry Truman’s
seizure of the steel industry during the Korean Weamajority of the justices ruled that
this action was beyond the President’s power.hénfollowing opinion from that case
Justice Robert Jackson concurred with the decisidhe Court and voted against the
President. Jackson’s separate concurring opisioiow considered to be the leading
judicial description of the doctrine of SeparatarPowers. In a particularly significant
passage, Justice Jackson explained that the Pmgsigewer to take specific action is in
part dependent upon whether or not the actiontisoaized by Congress. At the close of
this opinion, when he summarizes the meaning amgunpose of the doctrine of
Separation of Powers, Justice Jackson implicitiywdrupon his experience at
Nuremburg:

JACKSON, J.

A judge, like an executive adviser, may be suggriat the poverty of really useful
and unambiguous authority applicable to concredblpms of executive power as they
actually present themselves. Just what our forefattlid envision, or would have
envisioned had they foreseen modern conditionst brudivined from materials almost
as enigmatic as the dreams Joseph was called apotetpret for Pharaoh. A century
and a half of partisan debate and scholarly spgoualgields no net result but only
supplies more or less apt quotations from respestacdces on each side of any question.
They largely cancel each otherAnd court decisions are indecisive because of the
judicial practice of dealing with the largest quess in the most narrow way.

! [Renumbered footnote] A Hamilton may be matchgdinst a Madison. 7 The Works of Alexander
Hamilton, 76--117; 1 Madison, Letters and Othertigs, 611-- 654. Professor Taft is counterbaldnce
by Theodore Roosevelt. Taft, Our Chief Magistiatd His Powers, 139--140; Theodore Roosevelt,
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The actual art of governing under our Constitutioes not and cannot conform
to judicial definitions of the power of any of itsanches based on isolated clauses or
even single Articles torn from context. While therGtitution diffuses power the better to
secure liberty, it also contemplates that practiteintegrate the dispersed powers into a
workable government. It enjoins upon its branclegmeateness but interdependence,
autonomy but reciprocity. Presidential powers arefixed but fluctuate, depending upon
their disjunction or conjunction with those of Coags. We may well begin by a
somewhat over-simplified grouping of practical ations in which a President may
doubt, or others may challenge, his powers, andistinguishing roughly the legal
consequences of this factor of relativity.

1. When the President acts pursuant to an exprasgplied authorization of
Congress, his authority is at its maximum, fon@ludes all that he possesses in his own
right plus all that Congress can delegate [citimited States v. Curtiss-Wright Cofp
In these circumstances, and in these only, mayelsall (for what it may be worth), to
personify the federal sovereignty. If his act iddhenconstitutional under these
circumstances, it usually means that the Federaefdment as an undivided whole lacks
power. A seizure executed by the President purdoaan Act of Congress would be
supported by the strongest of presumptions andithest latitude of judicial
interpretation, and the burden of persuasion woesd heavily upon any who might
attack it.

2. When the President acts in absence of eithengressional grant or denial of
authority, he can only rely upon his own indepengenwers, but there is a zone of
twilight in which he and Congress may have conauragithority, or in which its
distribution is uncertain. Therefore, congressianattia, indifference or quiescence may
sometimes, at least as a practical matter, eniflolet invite, measures on independent
presidential responsibility. In this area, any attest of power is likely to depend on the
impgratives of events and contemporary impondesafaliner than on abstract theories of
law.

3. When the President takes measures incompatithiehe expressed or implied
will of Congress, his power is at its lowest eldr,then he can rely only upon his own
constitutional powers minus any constitutional pmaa Congress over the matter.
Courts can sustain exclusive Presidential contrguich a case only be disabling the
Congress from acting upon the subject. Presidesitian to a power at once so
conclusive and preclusive must be scrutinized wathtion, for what is at stake is the
equilibruim established by our constitutional syste

Autobiography, 388--389. It even seems that Peggidaft cancels out Professor Taft. Compare his
‘Temporary Petroleum Withdrawal No. 5' of Septen#t&r1909, with his appraisal of executive power in
'Our Chief Magistrate and His Powers' 139--140.

2 [Renumbered footnote] Since the Constitutionliespthat the writ of habeas corpus may be susgende

in certain circumstances but does not say by whrnesident Lincoln asserted and maintained it as an
executive function in the face of judicial challengnd doubt. Congress eventually ratified his actio
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Into which of these classifications does this exige seizure of the steel industry
fit? It is eliminated from the first by admissidor it is conceded that no congressional
authorization exists for this seizure. That takeayaalso the support of the many
precedents and declarations which were made itioe)aand must be confined, to this
category®

Can it then be defended under flexible tests alkglto the second category? It
seems clearly eliminated from that class becausgKess has not left seizure of private
property an open field but has covered it by thate¢utory policies inconsistent with this
seizure. In cases where the purpose is to sugggshof the Government itself, two
courses are provided: one, seizure of a plant wWlaikhto comply with obligatory orders
placed by the Government, another, condemnatidacdities, including temporary use
under the power of eminent domain. The third gliapble where it is the general
economy of the country that is to be protectedamathan exclusive governmental
interests. None of these were invoked. In chooaidgferent and inconsistent way of
his own, the President cannot claim that it is setated or invited by failure of
Congress to legislate upon the occasions, groumdisnethods for seizure of industrial
properties.

This leaves the current seizure to be justifiely by the severe tests under the
third grouping, where it can be supported only by eemainder of executive power after
subtraction of such powers as Congress may havetlowsubject. In short, we can
sustain the President only by holding that seinfiuch strike-bound industries is within
his domain and beyond control by Congress.

The Solicitor General seeks the power of seizutériee clauses of the Executive
Article, the first reading, “The executive Powenkibe vested in a President of the
United States of America.” Lest | be thought taggerate, | quote the interpretation
which his brief puts upon it: “In our view, thitaase constitutes a grant of all the
executive powers of which the Government is capalifehat be true, it is difficult to
see why the forefathers bothered to add seveeaifgpitems, including some trifling
ones.

The example of such unlimited executive power thast have most impressed
the forefathers was the prerogative exercised lyr@gelll, and the description of its
evils in the Declaration of Independence leadsoragouibt that they were creating their
new Executive in his image. Continental EuropeaamgXes were no more appealing.
And if we seek instruction from our own times, vagnatch it only from the executive
powers in those governments we disparagingly deses totalitarian. | cannot accept

% [Renumbered footnote.] The oft-cited LouisianadPase had nothing to do with the separation of
powers as between the President and Congressnlyuivith state and federal power. The Louisiana
Purchase was subject to rather academic critiaistnypon the ground that Mr. Jefferson acted withou
authority from Congress, but that neither had espeuthority to expand the boundaries of the United
States by purchase or annexation.
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the view that this clause is a grant in bulk ofcalhceivable executive power but regard it
as an allocation to the presidential office of gle@meric powers thereafter stated.

The clause on which the Government next reli¢isas“The President shall be
Commander in Chief of the Army and Navy of the @diStates ....” These cryptic
words have given rise to some of the most perdist@mroversies in our constitutional
history. Of course, they imply something more tharempty title. But just what
authority goes with the name has plagued Presaleadvisers who would not waive or
narrow it by nonassertion yet cannot say wheredgiits or ends. It undoubtedly puts the
Nation's armed forces under Presidential commaedcel this loose appellation is
sometimes advanced as support for any Presidetiah, internal or external, involving
use of force, the idea being that it vests powelat@nything, anywhere, that can be done
with an army or navy.

That seems to be the logic of an argument tendsredr bar — that the President
having, on his own responsibility, sent Americayops abroad derives from that act
“affirmative power” to seize the means of producangupply of steel for them. To quote,
“Perhaps the most forceful illustrations of themeof Presidential power in this
connection is the fact that American troops in Komghose safety and effectiveness are
so directly involved here, were sent to the fiejdan exercise of the President's
constitutional powers.” Thus, it is said he hagested himself with “war powers.”

| cannot foresee all that it might entail if theu€t should indorse this argument.
Nothing in our Constitution is plainer than thatkdeation of a war is entrusted only to
Congress. Of course, a state of war may in fadtexthout a formal declaration. But no
doctrine that the Court could promulgate would séeme more sinister and alarming
than that a President whose conduct of foreignraffa so largely uncontrolled, and
often even is unknown, can vastly enlarge his masteer the internal affairs of the
country by his own commitment of the Nation's arrf@des to some foreign venture. |
do not, however, find it necessary or appropriateansider the legal status of the
Korean enterprise to discountenance argument maséed

Assuming that we are in a war de facto, whetherat is not a war de jure, does
that empower the Commander-in-Chief to seize intesshe thinks necessary to supply
our army? The Constitution expressly places in Cesgpower “to raise and support
Armies” and “to provide and maintain a Navy.” Thertainly lays upon Congress
primary responsibility for supplying the armed fesc Congress alone controls the
raising of revenues and their appropriation and detgrmine in what manner and by
what means they shall be spent for military andahprvocurement. | suppose no one
would doubt that Congress can take over war sugply Government enterprise. On the
other hand, if Congress sees fit to rely on freegpe enterprise collectively bargaining
with free labor for support and maintenance ofamed forces can the Executive
because of lawful disagreements incidental tophatess, seize the facility for operation
upon Government-imposed terms?

There are indications that the Constitution didcamtemplate that the title
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Commander-in-Chief of the Army and Navy will comste him also Commander-in-
Chief of the country, its industries and its inllabts. He has no monopoly of “war
powers,” whatever they are. While Congress cadaptive the President of the
command of the army and navy, only Congress caviggdim an army or navy to
command. Itis also empowered to make rules fr@overnment and Regulation of
land and naval forces,” by which it may to somenown extent impinge upon even
command functions.

*k%k

We should not use this occasion to circumscribghness to contract, the lawful
role of the President as Commander-in-Chief. usthondulge the widest latitude of
interpretation to sustain his exclusive functiowéonmand the instruments of national
force, at least when turned against the outsidédwor the security of our society. But,
when it is turned inward, not because of rebelbahbecause of a lawful economic
struggle between industry and labor, it should havsuch indulgence. His command
power is not such an absolute as might be implieah that office in a militaristic system
but is subject to limitations consistent with a stiaitional Republic whose law and
policy-making branch is a representative Congr$se purpose of lodging dual titles in
one man was to insure that the civilian would cadlrttie military, not to enable the
military to subordinate the presidential officeo Nenance would ever expiate the sin
against free government of holding that a Presidantescape control of executive
powers by law through assuming his military rolhat the power of command may
include | do not try to envision, but I think itm®t a military prerogative, without support
of law, to seize persons or property because theejngortant or even essential for the
military and naval establishment.

The third clause in which the Solicitor Generab seizure powers is that “he
shall take Care that the Laws be faithfully exedute.” That authority must be matched
against words of the Fifth Amendment that “No persball be ... deprived of life,
liberty, or property, without due process of law”..One gives a governmental authority
that reaches so far as there is law, the othesgverivate right that authority shall go no
farther. These signify about all there is of the@ple that ours is a government of laws,
not of men, and that we submit ourselves to rudely if under rules.

The Solicitor General lastly grounds support @& skeizure upon nebulous,
inherent powers never expressly granted but sai@ve accrued to the office from the
customs and claims of preceding administrationg. dlka is for a resulting power to deal
with a crisis or an emergency according to the s&ties of the case, the unarticulated
assumption being that necessity knows no law.

Loose and irresponsible use of adjectives colibrsoa-legal and much legal
discussion of presidential powers. “Inherent” gosy “implied” powers, “incidental”
powers, “plenary” powers, “war” powers and “emergp@rpowers are used, often
interchangeably and without fixed or ascertainatéanings.

The vagueness and generality of the clauses¢h&brsh presidential powers
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afford a plausible basis for pressures within aitlout an administration for presidential
action beyond that supported by those whose refiplityst is to defend his actions in
court. The claim of inherent and unrestricted mlestial powers has long been a
persuasive dialectical weapon in political contmsye While it is not surprising that
counsel should grasp support from such unadjudicatems of power, a judge cannot
accept self-serving press statements of the agtdanene of the interested parties as
authority in answering a constitutional questiorereif the advocate was himself. But
prudence has counseled that actual reliance onrshmlious claims stop short of
provoking a judicial test.

*k%k

The appeal, however, that we declare the existehicdnerent powerex
necessitatéo meet an emergency asks us to do what many wnkd be wise, although
it is something the forefathers omitted. They kivelmat emergencies were, knew the
pressures they engender for authoritative actioayk too, how they afford a ready
pretext for usurpation. We may also suspect they suspected that emergency powers
would tend to kindle emergencies. Aside from sasmm of the privilege of the writ of
habeas corpus in time of rebellion or invasion, mvtie public safety may requiretihey
made no express provision for exercise of extraamyi authority because of a crisis. |
do not think we rightfully may so amend their woakyd, if we could, | am not convinced
it would be wise to do so ....

In the practical working of our Government we atlg have evolved a technique
within the framework of the Constitution by whichrmal executive powers may be
considerably expanded to meet an emergency. Cesgray and has granted
extraordinary authorities which lie dormant in natrtimes but may be called into play
by the Executive in war or upon proclamation ofaéianal emergency. In 1939, upon
congressional request, the Attorney General listedty-nine such separate statutory
grants by Congress of emergency or war-time exeepiowers. They were invoked
from time to time as need appeared. Under thisquiare we retain Government by law
— special, temporary law, perhaps, but law nonetisel The public may know the extent
and limitations of the powers that can be asseded,persons affected may be informed
from the statute of their rights and duties.

In view of the ease, expedition and safety withollfCongress can grant and has
granted large emergency powers, certainly ampéartbrace this crisis, | am quite
unimpressed with the argument that we should affiassession of them without statute.
Such power either has no beginning or it has no dhitl exists, it need submit to no
legal restraint. | am not alarmed that it wouldnge us straightway into dictatorship, but
it is at least a step in that wrong direction.

As to whether there is imperative necessity fahspowers, it is relevant to note
the gap that exists between the President's pawesrp and his real powers. The
Constitution does not disclose the measure of theahcontrols wielded by the modern
presidential office. That instrument must be untbed as an Eighteenth-Century sketch
of a government hoped for, not as a blueprint ef@overnment that is. Vast accretions
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of federal power, eroded from that reserved byStates, have magnified the scope of
presidential activity. Subtle shifts take placehia centers of real power that do not show
on the face of the Constitution.

Executive power has the advantage of concentratiarsingle head in those
choice the whole Nation has a part, making himféises of public hopes and
expectations. In drama, magnitude and finalityd@sisions so far overshadow any others
that almost alone he fills the public eye and Barother personality in public life can
begin to compete with him in access to the publiedthrough modern methods of
communications. By his prestige as head of stadehainfluence upon public opinion
he exerts a leverage upon those who are supposbedtk and balance his power which
often cancels their effectiveness.

Moreover, rise of the party system has made afgignt extraconstitutional
supplement to real executive power. No appraishihecessities is realistic which
overlooks that he heads a political system as age# legal system. Party loyalties and
interests, sometimes more binding than law, extes@ffective control into branches of
government other than his own and he often may agrg political leader, what he
cannot command under the Constitution. Indeed, \WavodVilson, commenting on the
President as leader both of his party and of thoNaobserved, “If he rightly interpret
the national thought and boldly insist upon itiheresistible. ... His office is anything
he has the sagacity and force to make it.” | cabedorought to believe that this country
will suffer if the Court refuses further to aggraelthe presidential office, already so
potent and so relatively immune from judicial ravjeat the expense of Congress.

But | have no illusion that any decision by thisu@t can keep power in the hands
of Congress if it is not wise and timely in meetitggproblems. A crisis that challenges
the President equally, or perhaps primarily, cimgiéss Congress. If not good law, there
was worldly wisdom in the maxim attributed to Nagamh that “The tools belong to the
man who can use them.” We may say that powergisl&e for emergencies belongs in
the hands of Congress, but only Congress itselfppcavent power from slipping through
its fingers.

The essence of our free Government is “leaveviobly no man's leave,
underneath the law” — to be governed by those isgrel forces which we call law. Our
Government is fashioned to fulfill this conceptfanas humanly possible. The
Executive, except for recommendation and veto nodggislative power. The executive
action we have here originates in the individudl ofithe President and represents an
exercise of authority without law. No one, perhapseven the President, knows the
limits of the power he may seek to exert in thit@amce and the parties affected cannot
learn the limit of their rights. We do not knowd&y what powers over labor or property
would be claimed to flow from Government possessiore should legalize it, what
rights to compensation would be claimed or recagphinr on what contingency it would
end. With all its defects, delays and inconvengsnenen have discovered no technique
for long preserving free government except thatkecutive be under the law, and that
the law be made by parliamentary deliberations.

49



Such institutions may be destined to pass awayitBathe duty of the Court to
be last, not first, to give them dp.

* [Renumbered footnote] We follow the judicialdition instituted on a memorable Sunday in 1612emvh
King James took offense at the independence gliigges and, in rage, declared: 'Then | am to bewund
the law--which it is treason to affirm.’ Chief fiae Coke replied to his King: “Thus wrote Bract6fhe
King ought not to be under any man, but he is uGtet and the law.™
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9 — ABRAHAM LINCOLN ON THE RULE OF LAW

First known photograph of Lincoln, 1846

Lincoln’s first public address was before the YgMen’s Lyceum of Springfield
on January 27, 1838. His speech was entitleel Perpetuation of Our Governmental
Institutions and it was concerned with the same principle @raef Justice John
Marshall had made the subject of the first portidhis opinion inMarbury v. Madison-
the Rule of Law. While Marshall had addresseddiny of government officials to obey
the law, Lincoln condemned “mobocracy”.

Lincoln delivered this speech during a particylatiblent period in American
society. Criminals, gamblers, blacks and abolistsnwere being lynched in great
numbers. Particularly weighing on Lincoln’s mindish have been the murder of the
abolitionist editor Elijah Lovejoy by a pro-slavemob in Alton, lllinois, on November 7,
1837, just two months before the date of this speec

Lincoln commenced this address by posing the gquesf what the greatest
danger to our Republic is — and he answered thestoun, first by rejecting the
proposition that we faced any danger of foreigrasion, and second by identifying the
real threat to American society.

“At what point shall we expect the approach of daffigBy what
means shall we fortify against it? Shall we ex@erhe transatlantic
military giant, to step the Ocean, and crush wslabw? Never! All the
armies of Europe, Asia and Africa combined, withtta¢ treasure of the
earth (our own excepted) in their military chesitjma Buonaparte for a
commander, could not by force, take a drink from @hio, or make a
track on the Blue Ridge, in a trial of a thousaedrg.
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At what point then is the approach of danger texmgected? |
answer, if it ever reach us, it must spring up agsous. It cannot come
from abroad. If destruction be our lot, we mustselvres be its author and
finisher. As a nation of freemen, we must live tigb all time, or die by
suicide.

I hope | am over wary; but if | am not, theregsen now,
something of ill-omen amongst us. | mean the irgirgpdisregard for law
which pervades the country; the growing dispositmsubstitute the wild
and furious passions, in lieu of the sober judgeméfourts; and the
worse than savage mobs, for the executive minisfgrsstice.”

After adverting to a number of instances of harwiolence that had occurred in
several different States, Lincoln described howlarde justice degenerates into anarchy,
and what a society must do to avoid this peril, aB@@doncluded with a reference to the
abolitionist movement.

“But you are, perhaps, ready to ask, ‘What hastthido with the
perpetuation of our political institutions?’ | avex, it has much to do with
it. Its direct consequences are, comparativelyldpgabut a small evil;
and much of its danger consists, in the proneniessraninds, to regard
its direct, as its only consequences. Abstracthsatered, the hanging of
the gamblers at Vicksburg, was of but little consate. They constitute
a portion of population, that is worse than useiesgny community; and
their death, if no perni]jcious example be set bisihever matter of
reasonable regret with any one. If they were aripsalept, from the
stage of existence, by the plague or small poxesbmen would, perhaps,
be much profited, by the operation. Similar toahis correct reasoning, in
regard to the burning of the negro at St. Louishié forfeited his life, by
the perpetration of an outrageous murder, uporobiiee most worthy
and respectable citizens of the city; and had helied as he did, he must
have died by the sentence of the law, in a verytghoe afterwards. As to
him alone, it was as well the way it was, as itldatherwise have been.
But the example in either case, was fearful. When take it in their
heads today, to hang gamblers, or burn murderesg,should recollect,
that, in the confusion usually attending such tatiens, they will be as
likely to hang or burn some one, who is neitheamlgler nor a murderer
[as] one who is; and that, acting upon the [exaen]pky set, the mob of
to-morrow, may, an[d] probably will, hang or buiense of them, [by th]e
very same mistake. And not only so; the innocdmsé who have ever set
their faces against violations of law in every shagike with the guilty,
fall victims to the ravages of mob law; and thugdes on, step by step, till
all the walls erected for the defence of the pessaond property of
individuals, are trodden down, and disregarded.aliuthis even, is not the
full extent of the evil. By such examples, by imstes of the perpetrators
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of such acts going unpunished, the lawless intspie encouraged to
become lawless in practice; and having been used testraint, but dread
of punishment, they thus become, absolutely uraestd. Having ever
regarded Government as their deadliest bane, tlade @ jubilee of the
suspension of its operations; and pray for notBmgnuch, as its total
annihilation. While, on the other hand, good meanmho love
tranquility, who desire to abide by the laws, angbg their benefits, who
would gladly spill their blood in the defence o&thcountry; seeing their
property destroyed; their families insulted, aneithives endangered,;
their persons injured; and seeing nothing in prosfiet forebodes a
change for the better; become tired of, and digglsstth, a Government
that offers them no protection; and are not mudrse/to a change in
which they imagine they have nothing to lose. Thiusn, by the operation
of this mobocratic spirit, which all must admitnew abroad in the land,
the strongest bulwark of any Government, and padity of those
constituted like ours, may effectually be brokemwdand destroyed---1
mean theattachmenbf the People. Whenever this effect shall be pcedu
among us; whenever the vicious portion of poputatiball be permitted
to gather in bands of hundreds and thousands, amdchurches, ravage
and rob provision stores, throw printing pressés fivers, shoot
editorsand hang and burn obnoxious persons at pleasudeyiém
impunity; depend on it, this Government cannot IBgtsuch things, the
feelings of the best citizens will become moreasslalienated from it;
and thus it will be left without friends, or witbhad few, and those few too
weak, to make their friendship effectual. At sudinge and under such
circumstances, men of sufficient tal[ent and arohitivill not be want]ing
to seize [the opportunity, strike the blow, andretegn that fair fabric],
which for the last half century, has been the fehtiepe, of the lovers of
freedom, throughout the world.

| know the American People amuchattached to their
Government;---1 know they would suffaruchfor its sake;---1 know they
would endure evils long and patiently, before thwuld ever think of
exchanging it for another. Yet, notwithstandingthis, if the laws be
continually despised and disregarded, if theirtsgh be secure in their
persons and property, are held by no better tetharethe caprice of a
mob, the alienation of their affections from thev@mment is the natural
consequence; and to that, sooner or later, it carse.

Here then, is one point at which danger may beebeal.

The question recurs “"how shall we fortify agaitidt The answer
is simple. Let every American, every lover of lityerevery well wisher to
his posterity, swear by the blood of the Revolutioever to violate in the
least particular, the laws of the country; and neéwdolerate their
violation by others. As the patriots of seventy-dia to the support of the
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Declaration of Independence, so to the suppot@Qonstitution and
Laws, let every American pledge his life, his pmapeand his sacred
honor;---let every man remember that to violateltlvg is to trample on
the blood of his father, and to tear the chardctaarter?] of his own, and
his children’s liberty. Let reverence for the lalys,breathed by every
American mother, to the lisping babe, that prateser lap---let it be
taught in schools, in seminaries, and in collegdst-it be written in
Primmers, spelling books, and in Almanacs;---létatpreached from the
pulpit, proclaimed in legislative halls, and enfdadn courts of justice.
And, in short, let it become thmolitical religion of the nation; and let the
old and the young, the rich and the poor, the geancethe gay, of all
sexes and tongues, and colors and conditionsfisaarnceasingly upon
its altars.

While ever a state of feeling, such as this, sinaiNersally, or
even, very generally prevail throughout the natiaain will be every
effort, and fruitless every attempt, to subvert oational freedom.

When | so pressingly urge a strict observancdl dha laws, let
me not be understood as saying there are no baxl tewthat grievances
may not arise, for the redress of which, no legal/isions have been
made. | mean to say no such thing. But | do meaayothat, although
bad laws, if they exist, should be repealed as ssquossible, still while
they continue in force, for the sake of exampleytshould be religiously
observed. So also in unprovided cases. If suck,ddasproper legal
provisions be made for them with the least possiblay; but, till then, let
them if not too intolerable, be borne with.

There is no grievance that is a fit object of esdrby mob law. In
any case that arises, as for instance, the prommohgaf abolitionism, one
of two positions is necessarily true; that is, thieg is right within itself,
and therefore deserves the protection of all lavalhgood citizens; or, it
is wrong, and therefore proper to be prohibiteddgal enactments; and in
neither case, is the interposition of mob law, ezithecessary, justifiable,
or excusable.”
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