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“RE: . ‘ .House Bill 407

To Chalrwoman Amelskr Vice Chair Ryan Rankmg Mrnorlty Member Ro gers,
and members of the House Local Government -Committee, my name is Gary

. Daniels, chief lobbylst for the American Civil L1bert1es Union of Ohio (“ACLU

of Ohio™) and I appear to present proponent testlmony onHouse B111 407

'Make no nustake pol1ce body Worn cameras are the present and future of law
enforcernent Throughout Ohio and around the nation, police departments,
sherlff’s offices; hlghway patrols, and” universifies are quickly adopting this

“techriology. But, these cameras will only be as successful as the law, regulatlons

;
1

and pohcles guldlng them. - - I N

Certarnly, pohce body cams present a wide range of issues ripe for considetation .
by this committee and the Ohio General Assembly. Some-of those i issues can be
complex, others nnght conflict with each other, and still others are overlooked

, 'They broadly irclude 1) law enforcement accountability, 2)  privacy, 3)
" transparency, and 4) open governmerit. Fl_jorn the inception of body worn cameras *
" as a new tool, the ACLU of Ohio recognized these various interests.all needed
_thoughtful con51derat10n if the pubhc and Iaw enforcement are to beneﬁt from
their use. ~ - : : =

R )

,' B Accordrngly, we have and continue to work with leglslators elected officials,

stakeholders, and communities around the state to ensure Ohroans are best served :
when law enforcement decides to adopt body cameras ‘ ‘

‘ .,_‘ ‘_AS you heard last week, HB 407 is a first step towards addressing this rnatter Itjis-‘
also the first timie this issue has-been formally raised in the Ohio 1eg1s1ature What .

HB 407 prov1des is a skeletal framework for what the ACLU of Ohio hopes will
be ongoing. and productive d1scuss1on about this undoubtedly nnportant ared of -

- law and pelicy. -

- Pagel .



Indeed, Whﬂe thls bill has. now helpfully klcked off this ‘dialogue, whiat this
_cormmttee needs to know is Oth needs more than what House Bill 407 provrdes

HB 407.only_ g0ES S0 far as to tell law enfor'cement if they are going to use body
.cameras they must have a policy — any policy - covering ten areas identified in the
bill. These areas include which individuals wear the cameras and when the
' cameras sho‘uld be activated and deactivated, Every one of the ten is important. :
Yet, at the Same-time, it is mconcervable to me law énforcement ‘would purchase
and use body cameras without a. policy-first in place. For many years, I have
requested and reviewed public records (including body camera policies) from law

enforcement around Ohio. ‘T have assisted in litigation against police departments -

for their practices.  One may not agree with a particular policy or may feel it
could use improvement but the existence of said policies should rarcly be
doubted, especially with a technology of thls importance and part1cu1ar1y within .
"-the world of law enforcement. .

Given tha't reahty, what Ohioans and law enforéemént need from the Geherel
-Assembly is comprehensive and' thoughtful regulations going above and beyond

" . what 'HB ‘407 hopes to accomplish. Ideally, this will be a priority of Ohie

. legislators as body cameras spread across Ohio within a patchwork of uneven and
" incomplete policies and with zero oversight- or input from this body. Every week

this task remains undone, the more chance problems arise.

‘- _ _Forlnmately\, the ‘ACLU of Ohio has model legislation and language to properly

regulate use of body cameras. For your convenience, I have included it with mly
testimony. " Other -organizations, including those representing.law enforcement,

have their own model bills'and lists of best practices. Having, reviewed many of
" these, [ am happy to report they are fundamentally sm‘ular to what the ACLU

proposes.- , -

In other words whlle the issues raised by body cameras can sometnnes be st1cky,
. there "appears to be much agreement among various stakeholders on what
' effectlve regulatlon lookslike. _ ,

In short it is the ACLU of Ohio’s oplmon there isa Very real need for action, by
the Ohio legislature to ‘require specific statewide standards for the use of law
enforcement body cameras. True uniformity, ‘without being overly-restrictive,

will ensure body cameras -will ‘be widely accepted by the public and police alike. -
Without it, we continue to delay and 1gnore an inevitable role for, the Ohio

-General Assembly
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A MODEL ACT FOR REGULATING THE USE OF
WEARABLE BODY CAMERAS BY LAW ENFORCEMENT

Be it enacted by the [NAME OF THE STATE LEGISLATIVE BODY OF THE STATE OR
COMMONWEALTH]:

SECTION 1.

(a)

(b)

(©)

Only law enforcement officers with the authority to conduct searches and
make arrests shall be permitted to wear a body camera. Such body cameras
shall be wormn in a location and manner that maximizes the camera’s ability to
capture video footage of the officer’s activities.

Both the video and audio recording functions of the body camera shall be
activated whenever a law enforcement officer is responding to a call for
service or at the initiation of any other law enforcement or investigative
encounter between a law enforcement officer and a member of the public,
except that when an immediate threat to the officer’s life or safety makes
activing the camera impossible or dangerous, the officer shall activate the
camera at the first reasonable opportunity to do so. The body camera shall
not be deactivated until the encounter has fully concluded and the law
enforcement officer leaves the scene.

A law enforcement officer who is wearing a body camera shall notify the
subject(s) of the recording that they are being recorded by a body camera as

close to the inception of the encounter as is reasonably possible.

{d) Notwithstanding the requirements of subsection (b):

(1) Prior to entering a private residence without a warrant or in non-
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(e)
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exigent circumstances, a law enforcement officer shall ask the
occupant if the occupant wants the officer to discontinue use of the
officer’s body camera. If the occupant responds affirmatively, the
law enforcement officer shall immediately discontinue use of the
body camera;

When interacting with an apparent crime victim, a law enforcement
officer shall, as soon as practicable, ask the apparent crime victim,
if the apparent crime victim wants the officer to discqntinue use of
the officer’s body camera. If the apparent crime victim responds
affirmatively, the law enforcement officer shall immediately
discontinue use of the body camera; and

When interacting with a person seeking to anonymously report a
crime or assist in an ongoing law enforcement investigation, a law
enforcement officer shall, as soon as practicable, ask the person
seeking to remain anonymous, if the person seeking to remain
anonymous wants the officer to discontinue use of the officer’s
body camera. If the person seeking to remain anonymous responds
affirmatively, the law enforcement officer shall immediately

discontinue use of the body camera.

All law enforcement offers to discontinue the use of a body camera made
pursuant to subsection (d), and the responses thereto, shall be recorded by the
body camera prior to discontinuing use of the body camera.

Body cameras shall not be used surreptitiously.

Body cameras shall not be used to gather intelligence information based on
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First Amendment protected speech, associations, or religion, or to record
activity that is unrelated to a response to a call for service or a law
enforcement or investigative encounter between a law enforcement officer
and a member of the public.

(h) Law enforcement officers shall not activate a body camera while on the
grounds of any public, private or parochial elementary or secondary school,
except when responding to an imminent threat to life or health.

(i) Body camera video footage shall be retéined by the law enforcement agency
that employs the officer whose camera captured the footage, or an authorized
agent thereof, for six (6) months from the date it was recorded, after which time
such footage shall be permanently deleted.

() Notwithstanding the retention and deletion requirements in subsection (i):

(1) Video footage shall be automatically retained for no less than three
(3) years if the video footage captures images involving:

(A) Any use of force;

(B) Events leading up to and including an arrest for a felony-
level offense, or events that constitute a felony-level
offense; or

(C) An encounter about which a complaint has been
registered by a subject of the video footage.

(2) Body camera video footage shall also be retained for no less than
three (3) years if a longer retention period is voluntarily requested by:

(A) The law enforcement officer whose body camera

recorded the video footage, if that officer reasonably
3
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asserts the video footage has evidentiary or exculpatory
value;

(B) Any law enforcement officer who is a subject of the
video footage, if that officer reasonably asserts the video
footage has evidentiary or exculpatory value;

(C) Any superior officer of a law enforcement officer whose
body camera recorded the video footage or who is a
subject of the video footage, if that superior officer
reasonably asserts the video footage has evidentiary or
exculpatory value;

(D) Any law enforcement officer, if the video footage is
being retained solely and exclusively for police training
purposes;

(E) Any member of the public who is a subject of the video
footage;

(F) Any parent or legal guardian of a minor who is a subject
of the video footage; or

(G) A deceased subject’s next of kin or legally authorized
designee.

(k) To effectnate subsections ()(2XE), G}2)(F) and (G)(2)(G), any member of the
public who is a subject of video footage, the parent or legal guardian of a
minor who is a subject of the video footage, or a deceased subject’s next of
kin or legally authorized designee, shall be permitted to review that specific

video footage in order to make a determination as to whether they will
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voluntarily request it be subject to a three (3) vear retention period.

() The following video footage shall be exempt from the public inspection
requirements of the [NAME OF STATE OPEN RECORDS ACT/FOIA LAWY

(1) Video footage not subject to a minimum three (3) year retention
period pursuant to subsection ();

(2) Video footage that is subject to a minimum three (3) year retention
period solely and exclusively pursuant to subsection (j)(1){C),
where the subject of the video footage making the complaint
requests the video footage not be made available to the public;

(3) Video footage that is subject to a minimum three {3) year retention
period solely and exclusively pursuant to subsection (G)(2)(A),
M@)B), GH2)(C) or ()(2)(D); and

(4) Video footage that is subject to a minimum three (3) year retention
period solely and exclusively pursuant to subsection (j)(2)E),
(2)F), or G)(2)(G), where the person making the voluntary
request requests the video footage not be made available to the
public.

(m) Any video footage retained beyond six (6) months solely and exclusively
pursuant to subsection (j)(2)(D) shall not be admissible as evidence in any
criminal or civil legal or administrative proceeding.

(n) No law enforcement officer shall review or receive an accounting of any
body camera video footage that is subject to a minimum three (3) year
retention period pursuant to subsection (j)(1) prior to completing any required

initial reports, statements and interviews regarding the recorded event.
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(o) Video footage not subject to a minimum three (3) year retention period shall not

(®)

(@)

(1)

be viewed by any superior officer of a law enforcement officer whose body
camera recorded the footage absent a specific allegation of misconduct, nor
shall it be subject to automated analysis or analytics of any kind.

Video footage shall not be divulged or used by any law enforcement agency for
any commercial or other non-law enforcement purpose.

Where a law enforcement agency authorizes a third-party to act as its agent in
maintaining body camera footage, the agent shall not be permitted to
independently access, view or alter any video footage, except to delete videos as
required by law or agency retention policies.

Should any law enforcement officer, employee or agent fail to adhere to the
recording or retention requirements contained in this chapter, or intentionally
interfere with a body camera’s ability to accurately capture video footage:

(1)} Appropriate disciplinary action shall be taken against the individual
officer, employee or agent;

(2) A rebuttable evidentiary presumption shall be adopted in favor of
criminal defendants who reasonably assert that exculpatory evidence
was destroyed or not captured; and

(3) A rebuttable evidentiary presumption shall be adopted on behalf of
civil plaintiffs suing the government, a law enforcement agency
and/or law enforcement officers for damages based on police
misconduct who reasonably assert that evidence supporting their

claim was destroyed or not captured.
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{(s) The disciplinary action requirement and rebuttable presumptions in
subsection (r) may be overcome by contrary evidence or proof of

exigent circumstances that made compliance impossible.

(t) Any body camera video footage recorded in contravention of this or
any other applicable law shall be immediately destroyed and shall not
be admissible as evidence in any criminal or civil legal or

administrative proceeding.

(uv) Nothing in this chapter shall be read to contravene any laws governing
the maintenance and destruction of evidence in criminal investigations

and prosecutions.

(v) As used in this section, “law enforcement officer” means any person
authorized by law to conduct searches and effectuate arrests and who is
employed by the state, or a county, municipality, or metropolitan form

of government.

(w) As used this section, “subject of the video footage” means any law
enforcement officer or any suspect, victim, detainee, conversant,
injured party or other similarly situated person who appears on the
body camera recording, and shall not include people who only
incidentally appear on the recording.

SECTION 2. This act shall take effect [DATE].



