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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT  

EASTERN DIVISION 
 

JAMES HANDWORK  
 
 Plaintiff, 
 
  v. 
 
THE OHIO DEPARTMENT OF 
REHABILITATION AND CORRECTIONS,  
                                                                 et al. 
 
 Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

CASE No.:  16 CV 00825  
 
 
JUDGE SOLOMON OLIVER, JR. 
 
 
 
 

 

 
DEFENDANTS’ FIRST MOTION FOR SUMMARY JUDGMENT   

 
 
 

 Defendants, The Ohio Department of Rehabilitation and Correction (“ODRC”) and Gary 

C. Mohr, Director ODRC, by and through undersigned counsel hereby move this Honorable 

Court for an Order granting summary judgment in their favor pursuant to Fed. R. Civ. P. 56(a). 

The undersigned does not represent nor appear as counsel for Lake Erie Correctional Institution 

(“LaeCI”).   

Plaintiff has failed to join a necessary and indispensable party: LaeCI, and Corrections 

Corporation of America (“CCA”) and under Fed.R. Proc. 12(b)(7), and 19.  Defendants contend 

that LaeCI is a privately operated prison, an independent contractor, operates its own in-house 

created medical review procedure and their Chief Medical Physician makes the final decision on 

medical matters, e.g., hearing aids, (as claimed herein).   

Defendants contend that ODRC is not a suable entity and that Director Mohr does not 

have a medical license and was not involved in the medical decision regarding Plaintiff’s claims 
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for two hearing aids.  Accordingly, Defendants assert that Plaintiff has failed to state a claim 

upon which this Honorable Court may grant relief.  There is no genuine dispute of any material 

fact as to Plaintiff’s claims against named Defendants or upon any issue that Plaintiff would bear 

the burden of proof at trial. 

The attached Memorandum supports Defendants’ Motion.  Defendants are thus entitled to 

judgment as a matter of law.   

Respectfully submitted, 

MICHAEL DEWINE (0009181) 
Ohio Attorney General   
 
s/  George Horváth    
GEORGE HORVÁTH (0030466)  
Assistant Attorney General 
Office of the Ohio Attorney General 
Criminal Justice Section 
Corrections Litigation Unit 
150 E. Gay Street, 16th Floor 
Columbus, Ohio 43215 
Direct:   614.466.6680  
Fax:  866.578.9963  

 George.Horvath@OhioAttorneyGeneral.gov     
 
Trial Counsel for Defendants  
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MEMORANDUM IN SUPPORT OF DEFENDANTS’ 

FIRST MOTION FOR SUMMARY JUDGMENT 

 
I.  INTRODUCTION 
 
 Inmate Handwork, #440-602 (“Plaintiff”) admits he is a prisoner serving a 15-years-to-

life sentence of incarceration with ODRC and was transferred to the Lake Erie Correctional 

Institution (“LaeCI”).  (Complaint:  Doc #: 1, PageID #: 1, ¶ 1, 4, 8, 11). 

 Plaintiff alleges the named Defendants herein refuse to meet his medical need for two 

functional hearing aids, claiming violation of the Americans with Disabilities Act, and the Eighth 

Amendment to the United States Constitution.  (Complaint: Case: Doc #: 1, PageID #: 1, ¶ 1).  

Plaintiff alleges he is allegedly a hearing-disabled person.  (Complaint: Doc #: 1, PageID #: 2, 

10, ¶¶ 1, 3)  

 

II. STATEMENT OF FACTS 

 Plaintiff admits that he has not had a single write-up of a rule violation since 2006:  this is 

a significant point that belies Plaintiff’s assertions.   

 Plaintiff’s assertions are unsupported other than with self-serving statements: 1) that he 

cannot identify the direction a sound is coming from; 2) that he is unable to communicate 

effectively with other prisoners or prison staff; 3) that he cannot respond to the orders of 

corrections officers; 4) that he cannot hear warnings or fire alarms; 4) he cannot participate in 

prison programs that require hearing; and 6) that he cannot take advantage of recreational 

equipment available to other prisoners such as television.  Defendants contend there is no 

evidence to support Plaintiff’s claims that he was denied the opportunity to live his life fully or 

safely.  (Complaint:  Doc #: 1, PageID #: 3-4, ¶¶ 10-11). 
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 Plaintiff claims Defendant Gary Mohr is the Director of ODRC and is responsible for its 

practices and policies.  Plaintiff believes that Defendants control LaeCI.  Plaintiff believes that 

Defendants maintain a statewide policy of providing prisoners only one working hearing aid, 

even for prisoners who have a medical need for two.  Plaintiff claims that ODRC is the state 

agency that “controls” all Ohio state prisons, whether they are State or privately managed.  

Finally, Plaintiff asserts that ODRC sets the policies and protocols that govern all inmate health 

services.  (Complaint:  Doc #: 1, PageID #: 3-5, ¶¶ 1, 4, 5, 6, 9, 14-16) 

III. LAW AND ANALYSIS 

A. Standard for Summary Judgment 

 Rule 56(a) of the Federal Rules of Civil Procedure sets forth the standard for deciding a 

motion for summary judgment, providing, in pertinent part,  

The court shall grant summary judgment if the movant shows that there is 
no genuine dispute as to any material fact and the movant is entitled to 
judgment as a matter of law.  

 
Fed. R. Civ. P. 56(a). 
 
 Summary judgment practice uses a burden-shifting approach.  Celotex Corp. v. Catrett, 

477 U.S. 317, 323 (1986).  In describing this approach, the Court held “[O]f course, a party 

seeking summary judgment always bears the initial responsibility of informing the district court 

of the basis for its motion, and identifying those portions of ‘the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if any,’ which it believes 

demonstrate the absence of a genuine issue of material fact.”  Catrett, supra at 323.  Once the 

moving party has met its initial burden, the non-moving party then bears the burden of 

demonstrating, through specific facts, that there is a genuine issue of material fact that must be 

decided at trial.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986).  Upon the burden 
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successfully shifting to the non-moving party, the non-moving party may not resist summary 

judgment merely by resting upon the earlier pleadings or reasserting the same allegations.  

Glover v. Speedway Super Am. LLC, 284 F.Supp. 2d 858, 862 (S.D. Ohio 2003).  Rather, the 

non-moving party must come forward with specific facts of the kind and quality as listed in Fed. 

R. Civ. P. 56(c)(1).  Fed. R. Civ. P. 56(c)(1)’s requirements apply with equal force to both the 

moving party as well as the non-moving party in terms of the kind and quality of evidence that 

each must produce, either in support of their own motion for summary judgment, or conversely, 

in their attempts to defeat summary judgment brought against them.  Fed. R. Civ. P. 56(c)(1).   

 Fed. R. Civ. P. 56(c)(1)(A) specifies “particular parts of the record, including depositions, 

documents, electronically stored information, affidavits or declarations, stipulations (including 

those made for purposes of the motion only), admissions, interrogatory answers, or other 

materials.”  Fed. R. Civ. P. 56(c)(1)(B) additionally permits a moving party or a resisting party to 

demonstrate that there is no genuine issue of material fact by “[s]howing that the materials cited 

do not establish the absence or presence of a genuine dispute, or that an adverse party cannot 

produce admissible evidence to support the fact.”  Fed. R. Civ. P. 56(c)(1)(B).   

 Summary judgment evidence must be viewed and construed “[i]n a light most favorable 

to the non-moving party.”  Matsushita Elec. Industrial Co., Ltd, et al. v. Zenith Radio Corp., et 

al., 475 U.S. 574, 587 (1986); Adickes v. S.H. Kress & Co., 398 U.S. 144, 157; Anderson v. 

Liberty, Inc., 477 U.S. 242, 255.  However, this deference to the non-moving party, that is 

viewing the evidence in a light most favorable to the non-moving party’s position, occurs only 

after the non-moving party has discharged their duty to respond by identifying a material fact 

that is [genuinely] in dispute.  James v. Tunnell, 2011 U.S. Dist. LEXIS 85911 at *10-11, 24.  

[added].  And when considering the non-moving party’s responses to a proper summary 

Case: 1:16-cv-00825-SO  Doc #: 12  Filed:  07/28/16  5 of 31.  PageID #: 65



Page 6 of 31 

 

judgment motion brought against him, a court is not obligated to, and indeed should not, rely on 

the non-movant’s version where it is “so utterly discredited by the record” as to be rendered a 

“visible fiction.”…The court’s duty to view the facts in the light most favorable to the 

nonmovant does not require or permit the court to accept mere allegations that are not supported 

by factual evidence.  Chappell v. City of Cleveland, 585 F.3d 901, 906 (6th Cir. 2009).   

Further, and of particular significance here, a court entertaining a motion for summary 

judgment is not required to ‘sift through the record in search of evidence to support a party’s 

opposition to summary judgment’; rather, ‘Rule 56 allocates that duty to the opponent of the 

motion, who is required to point out the evidence, albeit evidence that is already in the record, 

that creates an issue of fact.’ Williamson v. Aetna Life Ins. Co., 481 F.3d 369, 379-80 (6th Cir.  

2007) (citation omitted); see also Tucker v. Tennessee, 539 F.3d 526, 531 (6th Cir. 2008) 

(citation omitted).  Moreover, the non-moving party must show more than a scintilla of  evidence 

to overcome summary judgment; it is not enough for the non-moving party to  show that 

there is some metaphysical doubt as to material facts. Matsushita Elec. Indus. Co., 475 U.S. at 

586-87, 106 S.Ct. 1348; see also Barr v. Lafon, 538 F.3d 554, 574 (6th Cir. 2008).  Thomas v. 

Denno, No. 4:10-cv-2723, 2012 U.S. Dist. LEXIS 24183 (N.D. Ohio Feb. 27, 2012). 

 Finally, in summary judgment practice a material fact is defined as a fact whose 

resolution will affect the outcome of the lawsuit.  Delaney v. City of Salem, Ohio, 2008 U.S. 

Dist. LEXIS 31849, quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct 2505, 

91 L.Ed. 2d 202 (1986).  A genuine issue is defined as one in which a reasonable jury could 

return a verdict for the non-moving party.  Id. 
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B. Review or Screening of the Complaint 

The court may review the complaint to determine whether the complaint, or any portion 

of it, should be dismissed because it is frivolous, malicious, fails to state a claim upon which 

relief may be granted or seeks monetary relief from a defendant who is immune from such relief 

(Prison Litigation Reform Act of 1995 § 804, 28 U.S.C. § 1915(e)(2)(B); § 805,28 U.S.C. § 

1915A(b)].   

A complaint may be dismissed as frivolous when the plaintiff cannot make any claim 

with a rational or arguable basis in fact or law.  Neitzke v. Williams, 490 U.S. 319, 328-29 

(1989); see also Lawler v. Marshall, 898 F.2d 1196, 1198 (6th Cir. 1990).  Congress has 

authorized the sua sponte dismissal of complaints that fail to state a claim upon which relief may 

be granted. 28 U.S.C. §§ 1915 (e)(2)(B)(ii) and 1915A(b)(l).  A complaint filed by a pro se 

plaintiff must be "liberally construed" and "held to less stringent standards than formal pleadings 

drafted by lawyers." Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curiam)(quoting Estelle v. 

Gamble, 429 U.S. 97, 106 (1976)).   

By the same token, however, the complaint "must contain sufficient factual matter, 

accepted as true, to 'state a claim to relief that is plausible on its face."'  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)); see 

also Hill, 630 F.3d at 470-71 ("dismissal standard articulated in Iqbal and Twombly governs 

dismissals for failure to state a claim" under§§ 1915A(b)(l) and 1915(e)(2)(B)(ii)).  

An action has no arguable legal basis when the defendant is immune from suit or when 

plaintiff claims a violation of a legal interest which clearly does not exist.  Neitzke, 490 U.S. at 

327.  An action has no arguable factual basis when the allegations are delusional or rise to the 

level of the irrational or "wholly incredible."  Denton, 504 U.S. at 32; Lawler, 898 F.2d at 1199.  
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The Court need not accept as true factual allegations that are "fantastic or delusional" in 

reviewing a complaint for frivolousness.  Hill v. Lappin, 630 F.3d 468, 471 (6th Cir. 2010) 

(quoting Neitzke, 490 U.S. at 328). 

Based on the arguments present herein: Defendants’ immunity, respondeat superior, lack 

of involvement of control over the specific medical device assigned (hearing aid), independent 

operator of a prison facility and the contract, and the Plaintiff’ failure to present any rights 

violated by the Defendants herein, the case should be dismissed. 

C. ODRC is Not a Legal Entity Subject to Suit 

Plaintiff, brings this § 1983 action for damages and injunctive relief against ODRC and 

the Director of ODRC, alleging his civil rights were violated: believing he is entitled to two 

hearing aids instead of the one he has been provided through LaeCI. 

Defendants contend that ODRC should be dismissed as a defendant because it is not a 

"person" or legal entity capable of being sued under § 1983.  See, e.g., Wingo v. Tennessee Dep 't 

of Carr., 499 F. App'x 453,454 (6th Cir. 2012) (per curiam) (affirming screening dismissal of 

complaint to the extent it "fail[ed] to state a plausible claim for relief against the [state] 

Department of Correction or the prison"); Good v. Ohio Dep't of Rehab. & Carr., No. 1:15cv190, 

2015 WL 2452444, at *1, *3 (S.D. Ohio May 21, 2015) (Dlott, J.; Bowman, M.J.) (and cases 

cited therein) (dismissing complaint against the ODRC at the screening stage on the ground that 

the ODRC "is not a 'person' or legal entity that may be sued under § 1983"); McGlone v. Warren 

Carr. Inst., No. 1:13cv126, 2013 WL 1563265, at *3 (S.D. Ohio Apr. 12, 2013) (Bowman, M.J.) 

(Report & Recommendation) (and numerous cases cited therein) (holding that the complaint 

against the ODRC and an Ohio prison was subject to dismissal at the screening stage because 
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"neither the state prison facility nor the state corrections department is an entity that is capable of 

being sued under § 1983"), adopted, 2013 WL 2352743 (S.D. Ohio May 29, 2013) (Dlott, J.).  

Based on the case law and arguments herein, ODRC must be dismissed as a defendant in 

this action. 

D. 42 U.S.C. § 1983 and Respondeat Superior / Supervisory Liability  
 

Plaintiff claims that Defendant, Director Mohr of ODRC, is responsible for its practices 

and policies, and that allegedly while acting under color of law as an agent of ODRC, somehow 

he violated Plaintiff’s rights.  Plaintiff sues Defendant Mohr his official capacity and as a 

representative of ODRC.  (Complaint: Doc # 1-1, PageID #: 1,2; ¶¶1,  6.) 

Plaintiff brings his claims against Defendants under 42 U.S.C. § 1983, which provides, in 

part, as follows: 

*** Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any State or Territory or the District of Columbia, subjects, or causes 
to be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceedings for redress.  *** 
 

42 U.S.C. § 1983. 
 

In order to proceed under § 1983, a plaintiff must prove both that: 
 
(1) the perpetrator acted under color of state law; and  
(2) the conduct deprived the complainant of rights, privileges, or immunities 
secured by the Constitution or laws of the United States.  
 

Parratt v. Taylor, 451 U.S. 527, 535 (1981); Brandon v. Allen, 719 F.2d 151, 153 (6th Cir.1983), 

rev’d and remanded sub nom, Brandon v. Holt, 469 U.S. 464 (1985).   

As a general rule, a plaintiff proceeding under § 1983 must allege that the deprivation of 

his rights was intentional or at least the result of gross negligence.  Davidson v. Cannon, 474 

U.S. 344, 348 (1986).  Mere negligence is not actionable under § 1983. Chesney v. Hill, 813 F.2d 
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754, 755 (6th Cir. 1987).  Prison officials, whose only roles involve the denial of administrative 

grievances or the exercise of supervisory authority, are not liable under § 1983.  Shehee v. 

Luttrell, 199 F.3d 295, 300 (6th Cir.1999).  To establish liability under § 1983, a plaintiff must 

plead and prove that a defendant is personally responsible for the unconstitutional actions which 

injured him.  Monell v.New York City Dept. of Soc. Servs., 436 U.S. 658, 694 (1978).  

Respondeat superior is not a basis for liability. Polk Co. v. Dodson, 454 U.S. 313, 325 (1981); 

Rizzo v. Goode, 423 U.S. 362, 371 (1976).  Under 42 U.S.C. § 1983, a supervisor is not liable for 

“mere failure to act.” Shehee, 199 F.3d at 300.  

Plaintiff’s Complaint contains no factual allegations that Defendant Mohr was directly 

involved in the alleged denial of medical care.  Plaintiff somehow believes that Defendant Mohr 

personally supervises the decisions made by LaeCI.   

Dr. Andrew Eddy’s Declaration provides key information regarding the lack of any 

supervision or decision making by ODRC or Defendant Mohr in the instant case.  Dr. Eddy 

provides he is a Doctor of Medicine and so licensed for over thirty years.  He states further that 

he is employed by ODRC and have held the position of the State Medical Director since January 

2011.  As State Medical Director for the ODRC, Dr. Eddy administers, supervises, and directs 

the delivery of medical services to all of Ohio’s prison inmates while they remain incarcerated in 

the state-managed correctional institutions.  Importantly, Dr. Eddy provides that when and 

ODRC inmate transferred to a privately operated prison, (e.g., LaeCI), ODRC is not consulted 

regarding the day-to-day healthcare services or medical decisions for the inmates.  Dr. Eddy 

further states that LaeCI is a privately operated prison, under the administration and direction of 

the Corrections Corporation of America (“CCA”).  Though LaeCI staff follows ODRC prison 

rules, regulations and policies for ODRC inmates Dr. Eddy states that the delivery of healthcare 

Case: 1:16-cv-00825-SO  Doc #: 12  Filed:  07/28/16  10 of 31.  PageID #: 70



Page 11 of 31 

 

services and handling of medical issues are the responsibility the CCA for inmates housed at 

LaeCI and that LaeCI’s Chief Medical Physician and CCA are responsible for the day-to-day 

healthcare decisions.  Dr. Eddy adds that ODRC employed staff have been not involved in any 

review of healthcare services or medical decisions regarding Plaintiff since his transfer to LaeCI.  

(Dr. Eddy’s Declaration, State’s Ex: A, ¶¶ 1-10). 

As to hearing aids, Dr. Eddy states the decision to purchase medical aids is solely the 

responsibility of CCA and that ODRC is not consulted or billed for any purchase of medical aids 

for ODRC inmates at LaeCI.  Dr Eddy provides that he has not been requested to review, nor did 

he review any of Inmate Handwork’s #440-603 medical records, nor had his professional opinion 

been solicited for a determination of the hearing aid needs of the Plaintiff.  Dr. Eddy indicates 

that on one occasion, a Dr. Neau (LaeCI physician) did call me to confirm LaeCI’s interpretation 

of an ODRC policy regarding medical aids.  Dr. Eddy states he was not aware of the Plaintiff nor 

did he advise LaeCI that the Plaintiff was entitled to only one hearing aid, nor did he advise 

LaeCI regarding Plaintiff need for a hearing aid or hearing aids.  Dr. Eddy states that a Dr. Neu 

did call him regarding medical aids, but that he did not indicate that Plaintiff is entitled to only 

one hearing aid.  Importantly, Dr. Eddy declares the final decision on such matters would be the 

LaeCI’s Chief Medical Physician and CCA.  Dr. Eddy adds that ODRC Director Mohr is never 

consulted regarding healthcare decisions of individual inmate patients.  (Dr. Eddy’s Declaration, 

State’s Ex: A, ¶¶ 4-13),  

Concerning the Defendants herein, Plaintiff has provided no countervailing evidence 

regarding personal liability for the alleged denial of medical care.  With respect to Defendants, 

ODRC and Director Mohr, there is no genuine question of material fact regarding their personal 

liability for the alleged constitutional violations.  Plaintiff’s claims must thereby fail. 
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E. Immunity 

Plaintiff’s demand for relief includes a request that Defendants pay compensatory, and 

punitive damages, attorney fees and costs.  (Complaint, Doc #: 1, PageID#: 7).   

To the extent that the plaintiff seeks damages in the instant action, the Eleventh 

Amendment bars plaintiff’s cause of action against the state agency defendant.  See, e.g., Wingo, 

499 F. App'x at 454; Good, supra, 2015 WL 2452444, at *3 (and cases cited therein); McGlone, 

supra, 2013 WL 1563265, at *3 (citing Rodgers v. Michigan Dep't of Corr., 29 F. App'x 259, 

260 (6th Cir. 2002); Will v. Michigan Dep't of State Police, 491 U.S. 58, 66-71 (1989)).  In 

addition, plaintiff has failed to state an actionable claim under § 1983 to the extent he has alleged 

in the complaint that the Defendants "engaged in medical indifference " regarding his hearing 

aids. Complaint, Doc #: 1, PageID#: 1-7 , ¶¶ 1, 5, 6, 9, 12, 14-19, 20, 22, 24, 25, 27, 31-33, and 

35-37, e.g. ).  

To state a viable claim under § 1983, plaintiff must allege that he was deprived of "a right 

secured by the United States Constitution or a federal statute."  See Spadafore v. Gardner, 330 

F.3d 849, 852 (6th Cir. 2003).  Mere negligence is insufficient to state a claim of constitutional 

dimension under § 1983. 

Defendants oppose the claims as brought by the Plaintiff as they are immune from the 

instant suit.  “Qualified immunity balances two important interests—the need to hold public 

officials accountable when they exercise power irresponsibly and the need to shield officials 

from harassment, distraction, and liability when they perform their duties reasonably.”  Pearson 

v. Callahan, 555 U.S. 223, 231 (2009).  “Under the doctrine of qualified immunity, ‘government 
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officials performing discretionary functions generally are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional  

rights of which a reasonable person would have known.’”  Phillips v. Roane County, 534 F.3d 

531, 538 (6th Cir. 2008) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). “[Q]ualified 

immunity applies regardless of whether the government official’s error is a mistake of law, a 

mistake of fact, or a mistake based on mixed questions of law and fact.”  Id. (internal quotation 

marks and citations omitted).  

The determination of whether a government official is entitled to qualified immunity is a 

two-part inquiry.  Miller v. Sanilac County, 606 F.3d 240, 247 (6th Cir. 2010).  “First, viewing 

the facts in the light most favorable to the plaintiff, has the plaintiff shown that a constitutional 

violation has occurred?  Second, was the right clearly established at the time of the violation?” 

Id. (internal quotation marks and citations omitted).  The Court need not consider these questions 

sequentially.  Jones v. Byrnes, 585 F.3d 971, 975 (6th Cir. 2009) (citation omitted).  “Once it is 

determined that the right is clearly established, the [C]ourt must determine ‘whether the plaintiff 

has alleged sufficient facts supported by sufficient evidence to indicate what [the defendant] 

allegedly did was objectively unreasonable in light of [the] clearly established constitutional 

rights.’” Dickerson v. McClellan, 101 F.3d 1151, 1158 (6th Cir. 1996) (quoting Adams v. Metiva, 

31 F.3d 375, 387 (6th Cir. 1994)). 

 

Based on the foregoing analysis, Plaintiff has failed to assert any legal right to two 

hearing aids and failed to provide any facts supported by sufficient evidence to indicate what the 

Defendants allegedly did was objectively unreasonable in light of the clearly established 

constitutional rights.  Accordingly, Plaintiff’s claims must fail. 
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F.  Medical Care / Eighth Amendment 
 

There is no established constitution right to the prescription medication of one’s choice 

and by analogy a requirement or request for two hearing aids.  Apanovitch, 643 F.3d 162, 169 

(6th Cir. 2011) App’x at 707.   

Defendants contend that no genuine issue of material fact exists as the medical care 

provided to Plaintiff constitutes deliberate indifference in violation of the Eighth Amendment 

and maintain that their action(s) or lack thereof, do not rise to the level of a constitutional 

violation.  It is well established that “[t]he Eighth Amendment forbids prison officials from 

unnecessarily and wantonly inflicting pain on an inmate by acting with deliberate indifference 

toward [his] serious medical needs.”  Jones v. Muskegon Cnty., 625 F.3d 935, 941 (6th Cir. 

2010) (internal quotations and citations omitted).  A claim for deliberate indifference “has both 

objective and subjective components.”  Alspaugh v. McConnell, 643 F.3d 162, 169 (6th Cir. 

2011). The United States Court of Appeals for the Sixth Circuit has explained: 

The objective component mandates a sufficiently serious medical need.  [Blackmore v. 

Kalamazoo Cnty., 390 F.3d 890, 895 (6th Cir.2004).].  The subjective component regards prison 

officials’ state of mind.  Id. 

Deliberate indifference “entails something more than mere negligence, but can be 

satisfied by something less than acts or omissions for the very purpose of causing harm or with 

knowledge that harm will result.”  Id. at 895–96 (internal quotation marks and citations omitted).   

The prison official must “be aware of facts from which the inference could be drawn that 

a substantial risk of serious harm exists, and he must also draw the inference.” Id. at 896 (internal 

quotation marks and citation omitted).  Barnett v. Luttrell, 414 F. App’x 784, 787–88 (6th Cir. 

2011).  The Sixth Circuit has also noted that in the context of deliberate indifference claims:  
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[W]e distinguish between cases where the complaint alleges a complete denial of 
medical care and those cases where the claim is that a prisoner received 
inadequate medical treatment. Where a prisoner alleges only that the medical care 
he received was inadequate, federal courts are generally reluctant to second guess 
medical judgments.  However, it is possible for medical treatment to be so 
woefully inadequate as to amount to no treatment at all. Alspaugh, 643 F.3d at 
169 (internal quotations and citations omitted). Similarly, “[o]rdinary medical 
malpractice does not satisfy the subjective component.” Grose v. Corr. Med. 
Servs., Inc., 400 F. App’x 986, 988 (6th Cir. 2010). Moreover, “a difference of 
opinion between [a prisoner] and the prison health care providers and a dispute 
over the adequacy of [a prisoner’s] treatment . . . does not amount to an Eighth 
Amendment claim.”  

 
Apanovitch v. Wilkinson, 32 F. App’x 704, 707 (6th Cir. 2002). 
 

With respect to the objective component, Defendants deny that Plaintiff was suffering 

from a sufficiently serious medical need with respect to his alleged need for two hearing aids.  

Plaintiff admits that he has not had a single rule violatation since 2006:  this is a significant point 

that belies Plaintiff’ assertions.  Plaintiff’s assertions are unsupported -- other than with self-

serving statements: that he cannot identify the direction a sound is coming from; communicate 

effectively with other prisoners or prison staff; respond to the orders of corrections officers; hear 

warnings or fire alarms; participate in prison programs that require hearing; or take advantage of 

equipment available to other prisoners such as television.  One would surmise that any failure to 

follow correctional officer’s instructions let alone failure to respond to warnings and fire alarms 

would be a violation of institutional rules.   

Defendants contend there is no evidence to support Plaintiff’s claims that he was denied 

the opportunity to live his life fully or safely by Defendants herein.  (Complaint:  Doc #: 1, 

PageID #: 3-4, ¶¶ 10-11).  Plaintiff states that in late 2015, he began to have trouble hearing from 

both hearing aids.  At that time, an audiologist was retained by LaeCI – and determined that both 
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of Plaintiff’s hearing aids had become worn out, obsolete and that the audiologist prescribed new 

hearing aids for both ears.  (Complaint:  Doc #: 1, PageID #: 3-4, ¶ 8). 

Defendants contend that Plaintiff simply disagrees with the decision that LaeCI 

physicians made the decision to replace one hearing aid as opposed to two.  At most, Plaintiff 

has demonstrated a disagreement regarding his preferred treatment plan.  As explained above, “a 

difference of opinion between [a prisoner] and the prison health care providers . . . does not 

amount to an Eighth Amendment claim.”  Apanovitch, 32 F. App’x at 707.   

Similarly, Defendants are entitled to qualified immunity with respect to their treatment of 

Plaintiff.  Plaintiff has not adduced sufficient evidence to create a genuine issue of material fact 

as to whether Defendants acted objectively unreasonably in light of clearly established law.  As 

set forth herein, Defendants had no role in treating Plaintiff’s hearing aid issues.  Defendants are 

entitled to qualified immunity; as such, Plaintiff’s claims must fail. 

G. LaeCI /MCC is a Privately Operated Facility and a Necessary and Indispensable 

Party Herein 

Defendants contend that Plaintiff has sued the wrong Defendant(s).  LaCI provided the 

medical services in the instant matter – not the named Defendants herein.  LaCI and CCA is a 

necessary and indispensable party under the Federal Rules of Civil Procedure 12(B)(7) and 19.   

  Ms. Kelly Sanders (Deputy Director 5/ Chief Procurement Officer [“CPO”] ) affidavit  

provides she is responsible for planning, directing, and coordinating statewide procurement 

activities also planning, formulating and implementing comprehensive procurement policies and  

procedures.  (Sanders’ Affidavit, with attachments, Defendant’s Ex.: B, B-1, B-2). 

In addition, Ms. Sanders provides that LaeCI and or Corrections Corporation of America 

(“CCA”), is the contracting body for the institution and that the contract between CCA and 
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ODRC has been effective since August 31, 2011.  The request for proposal (“RFP”) and contract 

for the CCA / Lake Erie Correctional Institution’s operation may be found at the DAS public 

records web site at https://procure.ohio.gov/OrigContract/CSP901412_OC.pdf and the CCA / 

Lake Erie Correctional Institution’s contract renewal may be located at 

https://procure.ohio.gov/RevisedContract/CSP901412_RC.pdf.  Attached to her affidavit are two 

documents / records that refer to the status of CCA’s Lake Erie Correctional Institution as a 

private correctional facility.  (Labeled DRC001, Rev. 07/01/15 and DRC001, Rev. 8/31/11).  

(Sander’s Affidavit, with attachments, Defendant’s Ex.: B, B-1, B-2).  Specifically, the 

attachments referred to above in paragraphs 5, 6,  and 7 accurately reflect the status of the CCA’s 

Lake Erie Institution is a privately run facility and not owned nor operated by the State of Ohio 

or ODRC.  (Sanders’ Affidavit, with attachments, Defendant’s Ex.: B, B-1, B-2). 

Ms.  Linda Witt’s provides in her Declaration that since 1996, she has been a Registered 

Nurse licensed to practice in the State of Ohio and as a registered nurse, she us required maintain 

her license in accordance with the Ohio Nurse Practice Act.  (Witt’s Declaration, Defendant’s 

Ex.: C, ¶2).  Ms. Witt states that she serves as the Director of Nursing at LaeCI.  Additionally, 

she states her duties include scheduling providers and nursing coverage and responding to inmate 

grievances related to their medical, mental health, and dental care and that at the present.  Ms. 

Witt also provides and that during all relevant times, she was the Health Services Administrator 

(“HSA”) and as the HAS, is responsible for providing administrative day-to-day oversight of the 

medical, mental health, dental and medical records services at LaeCI.  Witt’s Declaration, 

Defendant’s Ex.: C, ¶¶ 5, 6, 7).   

 In addition, Ms. Witt states she has been assigned to the Lake Erie Correctional 

Institution (“LaeCI”) since 2006 and that she was initially employed by Management and 
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Training Corporation and became an employee of Corrections Corporation of America (“CCA”) 

when CCA assumed operation of the (LaeCI) facility.  (Witt’s Declaration, Defendant’s Ex.: C, 

¶3).   

 Ms. Witt declares that LaeCI is a privately operated correctional institution that is 

managed by the Corrections Corporation of America, an independent contractor and that  for 

inmates placed at LaeCI by the Ohio Department of Rehabilitation and Correction (ODRC), 

LaeCI adheres to the medical policies, treatment protocols, and requirements that also govern the 

ODRC operated institutions.  (Witt’s Declaration, Defendant’s Ex.: C, ¶¶ 4, 5).    

 Ms. Witt states that she reviewed Plaintiff’s (Handwork’s #440-603) prison generated 

medical records, maintained at LaeCI and is aware of the lawsuit filed by the Plaintiff.  (Witt’s 

Declaration, Defendant’s Ex.: C, ¶¶ 9, 11).  Ms. Witt provides that Plaintiff now Inmate 

Handwork #440-603  currently  has  a  working   digital hearing aid, and has been fully 

instructed regarding the maintenance and operation of that hearing aid.  In addition, she states 

that while at LaeCI, Plaintiff (Inmate Handwork) received appropriate medical care for many 

issues -- including his hearing aids, and that it appears that at some point in his entry into the 

prison system, Inmate Handwork #440-603 had two hearing aids.  Ms. Witt states that Plaintiff 

Handwork #440-603 had several medical visits wherein he was instructed on how to clean and 

maintain his hearing aids and at some point Plaintiff Inmate complained his hearing aids were 

broken.  (Witt’s Declaration, Defendant’s Ex.: C, ¶¶ 11, 12, 13). 

 Ms. Witt declares that Inmate Handwork #440-603 was fitted by LaeCI’s private 

contractor, third party provider Beltone, for a digital hearing aid – and it appears that he did not 

follow all instructions on its operation and he was taken back to Beltone recently to have the 

volume set and was provided instructions on how to maintain same.  (Witt’s Declaration, 
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Defendant’s Ex.: C, ¶ 26). 

 Ms. Witt provides that LaeCI, medical personnel scheduled Plaintiff Inmate Handwork 

#440-603 for an appointment with an outside audiologist and that based on statements provided 

to the audiologist by Inmate Handwork #440-603, the audiologist recommended that Inmate 

Handwork #440-603 should receive a replacement hearing aid for each ear.  After such a 

recommendation, Ms. Witt states that the LaeCI Chief Medical Physician reviews the file and if, 

in his/her determination the proposed or recommended test, procedure, or medical aid is still 

medically necessary, they are then to submit the proposed request for Collegial Review.  She 

adds that Medical staff at LaeCI reviewed the recommendation of the audiologist and Inmate 

Handwork’s #440-603 hearing and daily living conditions during an internal collegial review.  

The Chief Medical Physician of LaeCI inmate healthcare services made the final determination 

that Inmate Handwork #440-603 was medically eligible to receive one hearing aid.   

(Witt’s Declaration, Defendant’s Ex.: C, ¶¶ 14, 15, 16) 

 Ms. Witt describes further that the LaeCI Collegial Review is to ensure that provision of 

medically necessary, appropriate and evidenced-based healthcare is being provided to inmate-

patients.  She describes that evidence-based medical care is using the best available research 

evidence to guide clinical decision making in the care of the individual patient and that the 

Collegial Review is designed to facilitate discussion amongst the various medical professionals 

in CCA’s employ to arrive at a medically necessary, medically appropriate and evidence-based 

management plan.  Ms. Witt states that if the best, medically sound and medical-based evidence 

suggests that the requested or recommended procedure, test, or medical aid is warranted and 

appropriate, any expense or cost to the CCA that is to be incurred as a result is not considered in 

any decision-making discussion or process.  Ms. Witt provides that if as a result of the Collegial 
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Review a proposed or recommended test, procedure, or medical aid is deemed medically 

unnecessary or not medically appropriate, an alternate plan of care (APOC) is always established 

and implemented to address the patient-inmate’s underlying medical need.  (Witt’s Declaration, 

Defendant’s Ex.: C, ¶¶ 17, 18, 19). 

 Ms. Witt further provides that (LaeCI) CCA, as a privately operated prison facility, 

implements and maintains their own internal healthcare review process and as LaeCI is an 

independent contractor, the medical decisions only involve the Chief Medical Physician and the 

Regional Medical Director selected and employed by CCA Dr. Payne, LaeCI’s Chief Medical 

Physician, approved the purchase and fitting of one hearing aid for Inmate Handwork #440-603.  

The records reflect Dr. Neau was also involved in the decision making process.  (Witt’s 

Declaration, Defendant’s Ex.: C, ¶¶ 20, 21). 

 Ms. Witt states she is not aware that there is any ODRC policy regarding that an inmate is 

required to have two hearing aids, regardless of the primary care physician’s determination.  The 

medical records reflect that Policy No. 68 MED 01.  (Witt’s Declaration, attachment State’s 

Exhibit: C-1) was consulted regarding this hearing aid issue.  Ms. Witt  adds that  for the 

operation of the prison regarding ODRC inmates, LaeCI follows ODRC policy as provided under 

the RFP (“request for proposal”) and the contract and that there is one policy, ODRC 68 MED 

14, (Witt’s Declaration, attachment, State’s Exhibit: C-2) that addresses hearing aids.  However, 

as LaeCI is a subcontractor, any final decision regarding medically necessary hearing aids is 

made by LaeCI.  (Witt’s Declaration, Defendant’s Ex.: C, ¶¶ 22, 23, 24). 

 Ms. Witt declares that LaeCI has no record of any “kites” or write-ups, regarding Plaintiff 

Handwork’s inability to hear or failure to respond to commands nor have any observations or 

reports by corrections officers that Inmate Handwork was unable to participate in events and 
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respond to the daily requirements of a prisoner been submitted to inmate health services.  She 

adds, that in fact, after reviewing Inmate Handwork’s #440-603 conduct history, it appears that 

since April 6, 2010, Inmate has had no conduct reports (rule violations) --- indicative that he was  

functioning without any problems in the prison community, including without any failure to 

follow orders or to meet obligations such as bed count and other prison orders.  (Witt’s 

Declaration, Defendant’s Ex.: C, ¶ 25). 

 Ms. Witt provides that Plaintiff Inmate Handwork’s medical file contains records 

regarding various medical appointments and consultations and that nothing in the files indicate 

that Plaintiff Inmate Handwork had any difficulty communicating with any health services 

provider during any appointments, moreover Plaintiff Inmate Handwork has had long-standing 

problems regarding equilibrium.  (Witt’s Declaration, Defendant’s Ex.: C, ¶ 27). 

 Based on the foregoing, Defendants were not the decision-making entity or person  

regarding Plaintiff’s decision to have one hearing aid or two as Plaintiff as alleges.  In fact, 

LaeCI provided the medical care relating to the hearing aid provided to Plaintiff.  Also, among 

other things, Plaintiff did not receive any write-ups regarding his inability to follow correctional 

officer’s orders or for failing to follow alarms or instructions.  In fact, Plaintiff has had issues 

with his equilibrium before his complaint regarding the hearing aid.  Additionally, Ms. Witt 

succinctly points out that it was LaeCI’s decision, through their in-house medical process to 

provide one hearing aid and that there is no policy requiring an Inmate be provided two hearing 

aids by named Defendants. 

 Accordingly, Plaintiff has failed to state a claim upon which relief can be granted, 

therefore his claims must fail.  
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H. The Fourteenth Amendment Equal Protection Clause  

 The Fourteenth Amendment to the United States Constitution states, in pertinent part:  

 No State shall…deny to any person within its jurisdiction the equal protection of the 

laws. U.S. Const., amend. XIV, § 1 (emphasis added). 

“The Equal Protection Clause prohibits discrimination by government which 
either burdens a fundamental right, targets a suspect class, or intentionally treats 
one differently than others similarly situated without any rational basis for the 
difference. 
  

Radvansky v. City of Olmsted Falls, 395 F.3d 291, 312 (6th Cir. 2005).”  Rondingo, 
L.L.C. v. Township of Richmond, et al., 641 F.3d 673, 681-82 (6th Cir. 2011). (emphasis 
added).   

 
Here, Plaintiff’s claim fails to allege, and Plaintiff cannot prove, that ODRC and Director 

Mohr, by their actions, burdened a fundamental right.   

 
I. Plaintiff’s Eighth Amendment Does Not Apply in this Case. 

There is no evidence to support Plaintiff’s claims that the Defendants have violated, his 

right to be free from deliberate indifference to serious medical needs (“cruel and unusual 

punishment”) under the Eighth Amendment’s jurisprudence. 

“The Equal Protection Clause of the Fourteenth Amendment applies to states and 
requires ‘that all persons similarly situated should be treated alike.’ Cleburne v. 
Cleburne Living Ctr., Inc., 473 U.S. 432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 313 
(1985); U.S. Const. amend. XIV. To state an equal protection claim in the prison 
context, a plaintiff must allege that he was treated differently than other similarly 
situated prisoners.  See McCleskey v. Kemp, Supt. Ga. Diagnostic and Class. 
Center, 481 U.S. 279, 292-93, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987).  
Moreover, in order to prevail on an equal protection claim, a plaintiff must 
establish that a government official’s discrimination against him was intentional. 
Id. (citing Henry v. Metropolitan Sewer Dist., 922 F.2d 332, 341 (6th Cir. 1990)). 
Dentigance v. Eberlin, No. 2:06-cv-486, 2008 U.S. Dist. LEXIS 16152 (S.D. 
Ohio March 3, 2008), at *13-14.  Finally, in the prison context, a plaintiff must 
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allege and prove that the treatment he or she was afforded was different than other 
similarly situated prisoners in all relevant respects. Henderson v. Bredesen, Case 
No. 05-6402, 2006 U.S. App. LEXIS 32736 (6th Cir. 2006).  (Emphasis added) 
 
Plaintiff should not be permitted to proceed on his portion of his complaint relating to the 

Eighth Amendment nor the Equal Protection clause.  Plaintiff fails to provide evidence to 

suggest or prove that any statute, rule, policy, procedure, practice, custom, or other authority of 

the Defendants that entitled him to two hearing aids.   

Plaintiff cites, but does not provide 68-MED14, an ODRC policy pertaining to ODRC 

operations of its facilities.  Plaintiff alleges that the CCA employed medical director determined 

that only one hearing aid would be approved; Plaintiff alleges ODRC agreed with this action.  

(Complaint: Doc # 1, PageID #: 4, ¶12). 

As Discussed herein, ODRC is not an entity subject to suit.  In essence, Plaintiff believes 

that Defendants somehow were involved in the decision-making process regarding his hearing 

aids, e.g., deliberate indifference to his serious medical needs.  Plaintiff cites an electronic mail 

(“e-mail), from Attorney Trevor Clark, Assistant Chief Counsel for ODRC, as support of their 

allegations.  (Complaint: Doc # 1, PageID #: 20, and ¶¶ 9, 15). 

In the e-mail, dated March 4, 2016, to Plaintiff’s counsel, Ms. Levenson, Attorney Clark 

provided: 

“Please be advised that this issue was reviewed from a general policy standpoint 
for ODRC facilities based upon your letter.  However, Lake Erie Correctional 
Institution is a private prison with its own medical providers and specialty consult 
review processes.  ODRC physicians were not involved in the specialty consult 
requests or approvals for Mr. Handwork's specific case.  If you wish to place 
someone on notice for a lawsuit, you will need to advise counsel for CCA. 
 
ODRC has reviewed its own procedures for providing hearing aids to inmates.  As 
I indicated to you previously, our physicians determine the number of necessary 
hearing aids based upon the specific needs of the inmate.  We do not have a "one 
size fits all rule" as described in your letter. Our review of applicable court cases 

Case: 1:16-cv-00825-SO  Doc #: 12  Filed:  07/28/16  23 of 31.  PageID #: 83



Page 24 of 31 

 

indicates that a physician using his judgment on a case by case basis does not 
constitute an 8th Amendment violation.”  (Emphasis added). 
 

 The above-cited e-mail fails to support Plaintiff’s assertions – in fact the e-mail 

contradicts the entire premise of Plaintiff’s claim.  Attorney Clark communicated to Plaintiff’s 

counsel several important items (highlighted above) – that LaeCI is a private institution with its 

own medical consultation review process and that ODRC’s physicians were not a part of the 

decision to provide the Plaintiff with one hearing aid. 

 Plaintiff has failed to provide evidence that Defendant’s actions constituted deliberate 

indifference, accordingly his claim must fail. 

I. The Americans with Disability and Rehabilitation Acts  

An action filed pursuant to the Americans with Disabilities Act, 42 U.S.C. § 12131 

(“ADA”) against a government official in his official capacity seeking money damages is barred 

if it sounds in equal protection.  Id. at 1044-45.  Plaintiff alleges Defendants in essence treated 

Plaintiff differently from other hearing-impaired inmates at LaeCI without a rational basis for the 

disparate treatment.  Because Plaintiff’s claim is essentially that he was treated differently from 

other disabled individuals, and, thus, sounds in equal protection.  Accordingly, Plaintiff’s official 

capacity ADA claims against Defendants herein, must be dismissed.  Id. at 1046 (dismissing 

plaintiff’s official capacity ADA claims because they sounded in equal protection).   

Plaintiff’s Complaint also alleges official capacity Rehabilitation Act claims against the 

Defendant.  However, Section 504 provides:  

“No otherwise qualified individual with a disability shall, solely by reason of his 
or her disability, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving federal 
financial assistance. 

 
 29 U.S.C. § 794(a). 
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Thus, to sustain an action under the Rehabilitation Act, Plaintiff bears the burden 

to show:  

1) he is a handicapped person under the Act;  
2) he is otherwise qualified for participation in the program;  
3) he is being excluded from participation in, or being denied the benefits of, or 
being subjected to discrimination under the program solely by reason of his 
handicap; and  
4) the relevant program or activity is receiving Federal financial assistance.   
 

R.K. v. Bd. of Educ. of Scott Cty, Ky., No. 5:09-CV-344-JMH, 2014 WL 4277482 (6th Cir. 2014) 
(citing Campbell v. Bd. of Educ. of Centerline Sch. Dist., 58 F. App’x. 162, 165 (6th Cir. 2003).   

 

Leaving aside the question of the severity of Plaintiff’s disability and whether any 

program receives any Federal financial assistance, nowhere does the Complaint suggest, much 

less does it allege, Plaintiff was excluded from participation in, denied the benefits of, or 

subjected to discrimination under any program or activity.  However, the accommodation 

afforded by an entity to enable participation by a disabled person need only be reasonable.  Id.  

Equally important, Plaintiff must prove Defendant acted with deliberate indifference to 

recover damages under the Rehabilitation Act.  Id.  In the context of a § 504 action, deliberate 

indifference requires both knowledge that a harm to a federally protected right is substantially 

likely, and a failure to act upon that likelihood.  Id. (citing City of Canton v. Harris, 489 U.S. 

378, 389 (1988)).   

For all of these reasons, Plaintiff’s claims under the ADA and the Rehabilitation Act 

must be dismissed.  Applying these principles to the facts here, the evidence provided by 

Plaintiff cannot demonstrate that the treatment and medical care provided him was without any 

rational basis.   
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J. Prison Litigation Reform Act 

This matter is before the Court for a sua sponte review of the complaint to determine 

whether the complaint, or any portion of it, should be dismissed because it is frivolous, 

malicious, fails to state a claim upon which relief may be granted or seeks monetary relief from a 

defendant who is immune from such relief See Prison Litigation Reform Act of 1995 § 804, 28 

U.S.C. § 1915(e)(2)(8); § 805,28 U.S.C. § 1915A(b). 

Section 1997e. Suits by prisoners provides: 
 
(a) Applicability of administrative remedies. No action shall be brought with respect to 
prison conditions under section 1983 of this title, or any other Federal law, by a prisoner 
confined in any jail, prison, or other correctional facility until such administrative 
remedies as are available are exhausted. 
 
(b) Failure of State to adopt or adhere to administrative grievance procedure . The failure 
of a State to adopt or adhere to an administrative grievance procedure shall not constitute 
the basis for an action under section 1997a or 1997c of this title. 
 
(c) Dismissal. 

 
(1) The court shall on its own motion or on the motion of a party dismiss any 
action brought with respect to prison conditions under section 1983 of this title, or 
any other Federal law, by a prisoner confined in any jail, prison, or other 
correctional facility if the court is satisfied that the action is frivolous, malicious, 
fails to state a claim upon which relief can be granted, or seeks monetary relief 
from a defendant who is immune from such relief. 
 
(2) In the event that a claim is, on its face, frivolous, malicious, fails to state a 
claim upon which relief can be granted, or seeks monetary relief from a defendant 
who is immune from such relief, the court may dismiss the underlying claim 
without first requiring the exhaustion of administrative remedies. 

 
(e) Limitation on recovery. No Federal civil action may be brought by a prisoner 
confined in a jail, prison, or other correctional facility, for mental or emotional injury 
suffered while in custody without a prior showing of physical injury. (Emphasis added). 
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 A complaint may be dismissed as frivolous when the plaintiff cannot make any claim 

with a rational or arguable basis in fact or law. Neitzke v. Williams, 490 U.S. 319, 328-29 (1989); 

see also Lawler v. Marshall, 898 F.2d 1196, 1198 (6th Cir. 1990).  An action has no arguable 

legal basis when the defendant is immune from suit or when plaintiff claims a violation of a legal 

interest which clearly does not exist. Neitzke, 490 U.S. at 327.  An action has no arguable factual 

basis when the allegations are delusional or rise to the level of the irrational or "wholly 

incredible."  Denton, 504 U.S. at 32; Lawler, 898 F.2d at 1199.  The Court need not accept as 

true factual allegations that are "fantastic or delusional" in reviewing a complaint for 

frivolousness.  Hill v. Lappin, 630 F.3d 468, 471 (6th Cir. 2010) (quoting Neitzke, 490 U.S. at 

328). 

Congress also has authorized the sua sponte dismissal of complaints that fail to state a 

claim upon which relief may be granted. 28 U.S.C. §§ 1915 (e)(2)(B)(ii) and 1915A(b)(l).  The 

complaint "must contain sufficient factual matter, accepted as true, to 'state a claim to relief that 

is plausible on its face."'  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)); see also Hill, 630 F.3d at 470-71 ("dismissal 

standard articulated in Iqbal and Twombly governs dismissals for failure to state a claim" under 

§§ l915A(b)(l) and 1915(e)(2)(B)(ii)). 

As discussed above, Defendant ODRC should be dismissed as a defendant because it is 

not a "person" or legal entity capable of being sued under § 1983.  See, e.g., Wingo v. Tennessee 

Dep't of Corr., 499 F. App'x 453,454 (6th Cir. 2012) (per curiam) (affirming screening dismissal 

of complaint to the extent it "fail[ed] to state a plausible claim for relief against the [state] 

Department of Correction or the prison"); Good v. Ohio Dep't of Rehab. & Corr., No. 1:15cv190, 

2015 WL 2452444, at *1, *3 (S.D. Ohio May 21, 2015) (Dlott, J.; Bowman, M.J.) (and cases 
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cited therein) (dismissing complaint against the ODRC at the screening stage on the ground that 

the ODRC "is not a 'person' or legal entity that may be sued under§ 1983"); McGlone v. Warren 

Corr. Inst., No. 1:13cv126, 2013 WL 1563265, at *3 (S.D. Ohio Apr. 12, 2013) (Bowman, M.J.) 

(Report & Recommendation)(and numerous cases cited therein)(holding that the complaint 

against the ODRC and an Ohio prison was subject to dismissal at the screening stage because 

"neither the state prison facility nor the state corrections department is an entity that is capable of 

being sued under§ 1983"), adopted, 2013 WL 2352743 (S.D. Ohio May 29, 2013) (Dlott, J.).  

Moreover, to the extent that the plaintiff seeks damages in the instant action, the Eleventh 

Amendment bars plaintiffs cause of action against the state agency defendant. See, e.g., Wingo, 

499 F. App'x at 454; Good, supra, 2015 WL 2452444, at *3 (and cases cited therein); McGlone, 

supra, 2013 WL 1563265, at *3 (citing Rodgers v. Michigan Dep't of Corr., 29 F. App'x 259,260 

(6th Cir. 2002); Will v. Michigan Dep 't of State Police, 491 U.S. 58, 66-71 (1989)). 

To state a viable claim under § 1983, plaintiff must allege that he was deprived of a right 

secured by the United States Constitution or a federal statute."  See Spadafore v. Gardner, 330 

F.3d 849, 852 (6th Cir. 2003).  

Mere negligence is insufficient to state a claim of constitutional dimension under § 1983.  

See, e.g., Warren v. Doe, 28 F. App'x 463, 464 (6th Cir. 2002) (citing Ritchie v. Wickstrom, 938 

F.2d 689, 692 (6th Cir. 1991 ), as support for holding that "the district court properly dismissed 

[the plaintiffs] case because his allegations involved mere negligence that is not actionable 

under§ 1983"). Cf Quinn v. Esham, No. 1:13cv864, 2014 WL 4774604, at *2 (S.D. Ohio July 23, 

2014) (Bowman, M.J.)  (Report & Recommendation) (pointing out that the plaintiff's original 

allegations of "negligent behavior" by prison staff "failed to state any claim under § 1983 and 

therefore were subject to dismissal at the screening stage"), adopted, 2014 WL 4 774621 (S.D. 
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Ohio Sept. 24, 2014) (Weber, J.); Sexton v. Neil, No. I :14cv26, 2014 WL 1418298, *1, *5 (S.D. 

Ohio Apr. 14, 2014) (Dlott, J.; Bowman, M.J.)(dismissing at screening stage claims of 

"negligence" by defendants in failing to protect the plaintiff from inmate assault).   

Furthermore, the Defendants cannot be held vicariously liable under § 1983 based on the 

theory of "negligent supervision" or respondeat superior for injuries inflicted by their employees 

or agents.  Cf Hughes v. Donini, No. 1:13cv569, 2013 WL 5521671, at *1, *3 (S.D. Ohio Oct. 3, 

2013) (Dlott, J.; Bowman, M.J.) (and cases cited therein) (dismissing the complaint at the 

screening stage to the extent that the plaintiff suggested that the defendants "may be held liable 

for damages under § 1983 simply on the basis of ... 'negligent supervision'").   

Named Defendants should be dismissed based on the reasoning and law provided herein.  

IV. CONCLUSION 

 Based on the foregoing law, analysis, attached declaration and affidavits with exhibits, 

Plaintiff’s claims fail for several reasons.  Plaintiff has failed to set forth a complaint up on 

which relief can be granted.  ODRC is not an entity subject to suit, and Defendants have 

immunity under PLRA and 42 U.S.C. § 1983.  Additionally, in this case the legal principle of 

respondeat superior / lack of supervisor liability applies and Defendants are not liable 

thereunder.  Plaintiff fails to show any violation of the Eighth and Fourteenth amendment’s equal 

protection or a fundamental right.  Defendants did not engage in any deliberate indifference as to 

medical service provided to Plaintiff.  Plaintiff failed to include a necessary and indispensable 

party under the Federal Rules of Civil Procedure 12(B)(7) and 19. 

For the reasons stated above, Defendants move this Honorable Court to dismiss Plaintiffs 

claims with prejudice, and provide them with any other relief to which they may be entitled. 
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Respectfully submitted, 

MICHAEL DEWINE (0009181) 
Ohio Attorney General   
 
 
s/  George Horváth    
GEORGE HORVÁTH (0030466)  
Assistant Attorney General 
Office of the Ohio Attorney General 
Criminal Justice Section 
Corrections Litigation Unit 
150 E. Gay Street, 16th Floor 
Columbus, Ohio 43215 
Direct:   614.466.6680  
Fax:  866.578.9963  

 George.Horvath@OhioAttorneyGeneral.gov     
 
Trial Counsel for Defendants  
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CERTIFICATE OF SERVICE 

 

 I certify that a copy of the foregoing, DEFENDANTS’ FIRST MOTION FOR 

SUMMARY JUDGMENT was electronically filed with the District Court Clerk on July 28, 

2016.  The Court’s electronic filing system will provide Notice of this filing all parties.  Parties 

may access this filing through the Court’s electronic filing system.   

 
 

s/  George Horváth     
GEORGE HORVÁTH (0030466)  
Assistant Attorney General 
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