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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

)
 ) 

JERRY HILL, SUSAN MYERS, and ) 
JEFF DAVIS,    ) 
      ) 
  Plaintiff,    ) 
      ) 
v.        )  Civil Action No.: 5:16-cv-1061 
      ) 
CITY OF AKRON,    ) 
DAN HORRIGAN, in his official   ) 
capacity as Mayor of Akron, and  ) 
JAMES NICE, in his official capacity  ) 
as Chief of Police,    ) 
      ) 
      ) 
  Defendants.    ) 
      ) 

 
PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION 

Plaintiffs Jerry Hill, Susan Myers, and Jeff Davis, respectfully move this Court, under the 
Constitution of the United States, Fed. R. Civ. P. 65(a), and the Court’s equitable powers, for an 
order preliminarily enjoining Defendants from implementing or enforcing Akron’s 
unconstitutional anti-panhandling ordinance, Akron Ordinance § 135.10.  This motion is 
supported by the attached Memorandum and its several exhibits, as well as the Complaint in this 
matter.  A proposed order is attached.  

May 3, 2016      Respectfully submitted, 
       /s/ Joseph Mead 
       Joseph Mead (0091903) 
       2121 Euclid Ave., UR 317 
       Cleveland OH 44115 

Phone: 216-307-5322  
j.mead@csuohio.edu 
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Freda Levenson (0045916) 
Elizabeth Bonham (0093733) 
ACLU of Ohio 
4506 Chester Ave. 
Cleveland, OH   44103 
Phone: 216-472-2220 
Fax: 216-472-2210 
flevenson@acluohio.org 
ebonham@acluohio.edu 
 
Doron M. Kalir (0088894) 
Cleveland-Marshall College of Law 
Civil Litigation Clinic 
2121 Euclid Ave., LB 138 
Cleveland, OH 44115 
Phone: 216.687.3948 
d.kalir@csuohio.edu 
 
Attorneys for Plaintiffs 
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Certificate of Service 

I hereby certify that on May 3, 2016, a copy of foregoing Motion for a Preliminary 
Injunction and supporting memorandum, proposed order, and exhibits was filed electronically. 
Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties 
indicated on the electronic filing receipt. All other parties will be served by regular U.S. mail. 
Parties may access this filing through the Court’s system. 

       /s/ Joseph Mead 
       Joseph Mead (0091903) 
       2121 Euclid Ave., UR 317 
       Cleveland OH 44115 

Phone: 216-307-5322  
j.mead@csuohio.edu
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MEMORANDUM IN SUPPORT OF PLAINTIFFS’  
MOTION FOR A PRELIMINARY INJUNCTION 

 
INTRODUCTION 

 The City of Akron is enforcing a content-based anti-panhandling ordinance that singles 
out one type of speech—requests for charitable donations—for special restrictions that do not 
exist for other types of speech.  Akron Ordinance § 135.10.  These burdens were crafted with the 
goal—and have the effect—of driving a disliked form of speech and speaker from the public 
square, and they are not narrowly tailored to further any legitimate government interest. Such 
content-based discrimination in our public spaces is offensive to the American tradition of free 
speech, and the ordinance is plainly unconstitutional under a long list of precedent from the 
Supreme Court, the Sixth Circuit, and federal courts across the country.  In fact, as noted below, 
every single federal court to consider the matter over the past several years has reached the same 
conclusion: anti-panhandling laws like Akron’s violate the Constitutional right to free speech.  
 The unanimous string of judicial decisions striking down laws like Akron’s was brought 
to the City’s attention in January, 2016.  After three months of study by the City’s law 
department, Akron City Council President Marilyn Keith acknowledged that the City’s anti-
panhandling ordinance was “not as solvent as it should be” under Supreme Court precedent. 
Dave Nethers, Akron City Council reacts to threatened suit over panhandling law, Fox 8 (April 
18, 2016) (Ex. A) available at  http://fox8.com/2016/04/18/akron-city-council-reacts-to-
threatened-suit-over-panhandling-law/  Yet this Constitutionally-bankrupt law remains on the 
books, and Akron Police continue to aggressively enforce its restrictions even now, in brazen 
disregard of the City’s firmly-established First Amendment obligations.  

The Constitution is not optional.  The City’s continued enforcement of an 
unconstitutional ordinance inflicts harm on speakers each and every day, requiring this Court to 
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enter an order preliminarily enjoining the City from enforcing or implementing Ordinance 
135.10.   

FACTUAL BACKGROUND 
 “The City of Akron has enacted one of the strictest laws in the country” criminalizing 
panhandling. Email from Deputy Mayor Lieberth, dated July 20, 2011 (Ex. B).  Akron’s 
ordinance imposes special burdens and limits on speech that “request[s] an immediate donation 
of money.”  Akron Ord. § 135.10.  The ordinance’s restrictions do not apply to individuals 
holding a sign, unless the speaker chooses to address the solicitation to a particular individual. Id.  
Individuals wishing to engage in this type of charitable solicitation must first register with the 
Akron police and wear a badge.  Speakers communicating a need for charity are then bound by 
various burdensome restrictions on where, when, and how they can express themselves.  These 
restrictions limit panhandlers from being heard by their intended audience, by, for instance, 
banning their speech from being close to Akron’s major parks, businesses, and institutions.  Id. 
 While panhandling has been limited in Akron since 1994, the existing set of restrictions 
dates to 2006, when a coalition of downtown businesses lobbied Akron Deputy Mayor Dave 
Lieberth, asking the City to take action against what they perceived to be “too many” 
panhandlers. Hr’g of Public Safety Committee Mtg., Akron City Council, June 19, 2006 (“Hr’g”) 
(Exhibit C).  Deputy Mayor Lieberth argued to City Council that the additional restrictions on 
panhandling would be good for the business community in Downtown Akron.  Id. at 1:30; see 
also Sandra M. Klepach, Strategy targets begging in Akron: Council, mayor hope stricter rules 
would cut down on panhandling, AKRON BEACON JOURNAL June 13, 2006 (“When we survey 
downtown businesses, panhandling is usually the No. 1 or No. 2 complaint.”). Proponents of the 
law fretted that people who were asked for money were less likely to come back to the 
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downtown area. For example, the Deputy Mayor testified that the restrictions were needed to 
combat “a definite decline in downtown luncheon business,” which “to some extent [is] because 
[potential patrons] just don’t want to go up against panhandlers on their way to lunch.”  Hr’g at 
12:50-13:20. Downtown businesses and institutions such as the Art Museum testified in support 
of the restrictions as well, explaining that some of their patrons did not enjoy being asked by a 
stranger for money.  Id. 1  

Deputy Mayor Lieberth argued that actual public safety was not the issue; rather, the 
restrictions were needed because people were made uncomfortable by panhandlers’ speech: 

Downtown is a safe neighborhood by and large by the statistics.  But people 
remain afraid just because there is a large concentration of panhandling that goes 
on on Main Street at all hours of the day and night.  And just being approached by 
someone who is larger than you; if you are female, by someone who is male; by 
someone who is looking you in the eye … is intimidating behavior. 

 
Hr’g at 12:00-12:30.  
 Having heard the preferences of a few business owners, Akron City Council adopted the 
current set of rules to try to reduce the number and visibility of panhandlers.  Deputy Mayor 
Lieberth explained, “[b]y expanding the areas where panhandling is prohibited, by requiring 
registration, [the law] will have a deterrent effect” on panhandling. Id. at 7:00-7:30. Another 
supporter echoed this, saying that the registration requirement is likely to cut down on 

                                                           
1 The Deputy Mayor also explained that “Akron as a city has quality programs in place to 
manage hungry and homeless people. . . What we want people to do is give money to those 
programs instead."  Klepach, Strategy targets begging in Akron: Council, mayor hope stricter 
rules would cut down on panhandling, AKRON BEACON JOURNAL, June 13, 2006.  Obviously, a 
government’s preference for some causes over others gives it no power to drive speech in 
support of disfavored causes from the marketplace of ideas.  E.g., Riley v. Nat'l Fed'n of the 
Blind, Inc., 487 U.S. 781, 790–91 (1988). 
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panhandlers “because I would figure that 99 out of 100 of them won’t go and get registered.”  Id. 
at 31:15-31:20 (testimony of G. Sikowski). 

In the preamble to the Anti-Panhandling Ordinance, Akron City Council codified its 
purpose to reduce the prevalence and visibility of one form of disliked speech.  The preamble 
explains “excessive and aggressive panhandling has become a concern to business and restaurant 
owners and their patrons,” and that limits on panhandling was needed to “protect[] . . . enjoyment 
of public spaces, particularly in the downtown area.”  Ord. 356-2006 (Exhibit D).  It is in the 
public interest, explains the preamble, to make public areas “inviting for residents and visitors:” 
“persons should be able to move freely upon the streets and sidewalks of the city without undue 
interference from or intimidation or harassment by panhandlers.”  Id. 

Since it was enacted, the law has been regularly enforced through tickets, arrests, and 
even jail time.2  Like hundreds of others, plaintiffs have been required to obtain a license to 
engage in their speech.  Hill Decl.  ¶ 6 (Ex. E); Myers Decl. ¶ 1 (Ex. F); Davis Decl ¶2 (Ex. G).  
Also like hundreds of others, plaintiffs have been stopped, questioned, insulted, or told to leave 
by police officers relying on the Anti-Panhandling Ordinance.  Hill Decl.  ¶ 11 (“Every once in 
awhile, an Akron Police Officer will tell me I’m not allowed to hold up a sign.  One officer told 
me I am a ‘stain on society.’ Another said that I made the neighborhood look ‘ugly.’ Another 
said, ‘why don’t you go get a f***ing job.’”); Myers Decl. ¶ 6 (“Every once in a while, a police 
officer asks to see my license and tells me I need to leave the corner or I’ll be arrested.”); Davis 
Decl ¶ 5 (“I was told not to stand in front of a business or I would be arrested.”). 

                                                           
2 Earlier this year, Jeffrey Boyd Brown was sentenced to 30 days in jail—22 suspended, 8 
served—for unlawful panhandling and trespass. Akron Muni. Ct. Case No. 1601486, 
https://courts.ci.akron.oh.us/cases/akroncourtcases.nsf/Sentences?ReadForm&CATYPE=Crimna
l&CASENUM=1601486&COUNTNUM=1   
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These restrictions cabin the ability of Plaintiffs and many others in Akron to express their 
message of personal need.  Plaintiffs are limited in whom they can reach, where they can speak, 
and how they can communicate with their intended audience.  And they face the continued threat 
of being arrested, ticketed, or required to “move along” by the Akron police if they are perceived 
as not complying with the strictures of the ordinance while expressing themselves. 

STANDARD OF REVIEW 
Plaintiffs challenging a content-based restriction on speech are presumptively entitled to 

a preliminary injunction.  Ashcroft v. American Civil Liberties Union, 542 U.S. 656, 666, 671 
(2004).  A court considers four factors when deciding whether to grant a preliminary injunction: 
1) Whether the plaintiff has shown a strong or substantial likelihood or probability of success on 
the merits; 2) Whether the plaintiff has shown irreparable injury; 3) Whether the issuance of a 
preliminary injunction would cause substantial harm to others; 4) Whether the public interest 
would be served by issuing a preliminary injunction. Newsom v. Norris, 888 F.2d 371, 373 (6th 
Cir. 1989) (citation omitted).  In light of our national commitment to First Amendment freedoms, 
each of these factors tip sharply in favor of a preliminary injunction against a content-based 
restriction on speech unless the government comes forward with sufficient evidence to meet a 
heavy burden of justifying the law’s restrictions.  Ashcroft, 542 U.S. at 666, 671.   

To begin, Plaintiffs challenging a content-based restriction are “deemed likely to 
prevail”—and therefore entitled to a preliminary injunction—unless the Government comes 
forward with proof that there is no less restrictive alternative that will fulfill its compelling 
interests.  Ashcroft, 542 U.S. at 666.  The First Amendment places the heavy burden of justifying 
content-based restrictions on speech “entirely upon the Government,” which can succeed only if 
it can prove that the restrictions meet strict scrutiny, “the most demanding test known to 

Case: 5:16-cv-01061-JRA  Doc #: 2-1  Filed:  05/03/16  5 of 16.  PageID #: 26



6 
 

constitutional law.” Russell v. Lundergan-Grimes, 784 F.3d 1037, 1050 (6th Cir. 2015) 
(quotation omitted).  “When a party seeks a preliminary injunction on the basis of the potential 
violation of the First Amendment, the likelihood of success on the merits often will be the 
determinative factor.” Connection Distrib. Co. v. Reno, 154 F.3d 281, 288 (6th Cir. 1998). 
Likewise, “[w]hen constitutional rights are threatened or impaired, irreparable injury is 
presumed.” Ohio State Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 560 (6th Cir. 2014) 
(citations and quotations omitted).  Thus, Plaintiffs are entitled to a preliminary injunction unless 
the Government can meet its high burden of justifying its restrictions on speech.   

LEGAL ARGUMENT 
I. Plaintiffs are Likely to Prevail on their Claim that the City of Akron’s Content-

Based Anti-Panhandling Ordinance Violates the First Amendment  
 “Consistent with the traditionally open character of public streets and sidewalks, we have 
held that the government's ability to restrict speech in such locations is very limited.” McCullen 
v. Coakley, 134 S. Ct. 2518, 2529 (2014) (quotation omitted).  Both the Supreme Court and the 
Sixth Circuit have repeatedly held that speech that solicits a donation is entitled to the highest 
level of First Amendment protection.  Planet Aid v. City of St. Johns, MI, 782 F.3d 318, 324 (6th 
Cir. 2015) (collecting cases).  

Laws that target speech based on its content are the most offensive to the First 
Amendment, and must be closely scrutinized under strict scrutiny, “the most demanding test 
known to constitutional law.” Russell v. Lundergan-Grimes, 784 F.3d 1037, 1050 (6th Cir. 2015) 
(quotation omitted).  As the Supreme Court clarified last year, a law is a content-based restriction 
on speech if either of the following is true: (1) the text of the law makes distinctions based on 
speech’s “subject matter . . . function or purpose” or (2) the purpose behind the law is driven by 
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an objection to the content of a message. Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2227 
(2015) (internal citations, quotations, and alterations omitted). 

The Supreme Court’s holdings are fatal to Akron’s anti-panhandling ordinance.  Section 
135.10 is unconstitutional as a content-based restriction on speech under either of Reed’s 
alternative tests:  The restriction discriminates against one type of speech in both the text of the 
ordinance and the motive behind its enactment. Akron’s ordinance thus faces the same fate as 
every single anti-panhandling law considered by every single federal court in recent years, from 
Maine to Hawaii. Norton v. City of Springfield, Ill., 806 F.3d 411, 412 (7th Cir. 2015); Reynolds 
v. Middleton, 779 F.3d 222, 232 (4th Cir. 2015); Speet v. Schuette, 726 F.3d 867 (6th Cir. 2013); 
Clatterbuck v. City of Charlottesville, 708 F.3d 549 (4th Cir. 2013); Thayer v. City of Worcester, 
--- F. Supp. 3d ---, 2015 WL 6872450 (D. Mass. Nov. 9, 2015); McLaughlin v. City of Lowell, --- 
F. Supp. 3d ---, 2015 WL 6453144 (D. Mass. Oct. 23, 2015); Browne v. City of Grand Junction, 
Colorado, --- F. Supp. 3d ---, 2015 WL 5728755 (D. Colo. Sept. 30, 2015); Norton & Otterson v. 
City of Springfield, Case No. 3:15-cv-03276, ECF #14 (C.D. Ill. Sept. 23, 2015); American Civil 
Liberties Union of Idaho, Inc. v. City of Boise, 998 F. Supp. 2d 908, 917 (D. Idaho 2014); Guy v. 
County of Hawaii, 2014 WL 4702289, at *5 (D. Hawaii 2014); Kelly v. City of Parkersburg, 978 
F. Supp. 2d 624, 631 (S.D.W.Va. 2013); see also Planet Aid v. City of St. Johns, 782 F.3d 318, 
328 (6th Cir. 2015); Cutting v. City of Portland, Me., No. 14-1421, 2015 WL 5306455, at *7 (1st 
Cir. Sept. 11, 2015).3  In light of this overwhelming precedent, many other cities have conceded 

                                                           
3 Two recent appellate decisions initially upheld anti-panhandling ordinances, but each was 
subsequently vacated in light of new Supreme Court guidance, and ultimately led to a final 
judgment declaring the ordinances unconstitutional.  Norton v. City of Springfield, Ill., 768 F.3d 
713 (7th Cir. 2014), rev’d, 806 F.3d 411 (7th Cir. 2015); Thayer v. City of Worcester, 755 F.3d 
60 (1st Cir. 2014), vacated, 135 S. Ct. 2887 (2015), declaring ordinance unconstitutional on 
remand, 2015 WL 6872450, at *15 (D. Mass. Nov. 9, 2015). 
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the unconstitutionality of similar restrictions on panhandling by stipulating to injunctions or 
halting the enforcement of anti-panhandling laws without waiting for a Court to rule.4  Indeed, 
just last month, the mayor of New Bedford, Massachusetts said that he would refuse to enforce a 
proposed anti-panhandling law modeled after the City of Akron’s because it violated the First 
Amendment.  Adam Bagni, New Bedford mayor calls proposed panhandling law 
“unconstitutional,” available at http://turnto10.com/politics/new-bedford-mayor-calls-proposed-
panhandling-law-unconstitutional (“We're not going to enforce an unconstitutional act. That's not 
what we do here in New Bedford. We abide by the law. We abide by the constitution.”).  

A. Akron’s Panhandling Ordinance is, on its face, a Content-Based Restriction on 
Speech that Must Satisfy Strict Scrutiny 
 Any law that draws distinctions based on speech’s “subject matter . . . function or 

purpose” is a content-based rule that is presumptively unconstitutional.  Reed v. Town of Gilbert, 
Ariz., 135 S. Ct. 2218, 2228 (2015). Akron’s anti-panhandling ordinance is clearly such a law.  
Whether the Ordinance’s criminal prohibitions apply to a speaker depends on the content of the 
person’s speech:  a request for money is treated differently than any other type of speech.  Under 
both logic and precedent, this makes the ordinance a content-based restriction.  See Reed, 135 S. 
Ct.  at 2229 (citing an “improper solicitation” regulation as a content-based restriction); Planet 
Aid, 782 F.3d at 328 (restriction on “charitable solicitation and giving” was content-based); 

                                                           
4 See, for example, Providence, Rhode Island, http://www.golocalprov.com/news/new-
providence-to-stop-enforcing-anti-panhandling-ordinance; Denver, Colorado, 
http://www.denverpost.com/news/ci_28998413/denver-proposes-rollback-panhandling-rules-
response-rulings; Madison, Wisconsin, http://host.madison.com/wsj/news/local/govt-and-
politics/under-pressure-madison-is-backing-off-controversial-panhandling-
ordinance/article_cffb9e4f-84e5-5be6-8e65-6e5094f736a0.html 
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accord, e.g., Norton, 806 F.3d at 412 (concluding anti-panhandling law was content-based).  
This alone triggers strict scrutiny, which is fatal to the ordinance here.   

B. The City’s Censorial Purpose of Deterring a Constitutionally-Protected Form of 
Speech Also Renders the Ordinance Unconstitutional 
  Yet an additional, independent reason for why the anti-panhandling law is 

unconstitutional is that it was enacted with the unconstitutional purpose of silencing requests for 
help simply because some business owners or downtown visitors would prefer not to hear it.  
This is the classic unconstitutional motive.  “The Supreme Court . . . has repeatedly affirmed the 
principle that constitutional rights may not be denied simply because of hostility to their 
assertion or exercise.” Bible Believers v. Wayne County, Mich., 805 F.3d 228, 252 (6th Cir. 
2015) (en banc); see also, e.g., McCullen v. Coakley, 134 S. Ct. 2518, 2529 (2014) (“[T]he 
government may not selectively shield the public from some kinds of speech on the ground that 
they are more offensive than others.” (internal quotations and alterations omitted)); R.A.V. v. City 
of St. Paul, Minn., 505 U.S. 377, 386 (1992) (“The government may not regulate use based on 
hostility—or favoritism—towards the underlying message expressed.”).  A censorial purpose is 
an unconstitutional purpose; a censorial purpose is fatal to the ordinance.  E.g., Minneapolis Star 
and Tribune Co. v. Minnesota Com'r of Revenue, 460 U.S. 575, 580 (1983). 

Contrary to the concerns identified in support of the anti-panhandling law, the fact that a 
listener on a sidewalk cannot “turn the page, change the channel, or leave the Web site” to avoid 
hearing an uncomfortable message is “a virtue, not a vice.” McCullen, 134 S. Ct. at 2529.  Thus, 
even if speech “cause[s] offense or ma[k]e[s] listeners uncomfortable, such offense or discomfort 
would not give the [Government] a content-neutral justification to restrict the speech.”  Id. at 
2532. Quite to the contrary, restricting a category of speech because some members of the 
community would prefer not to hear it is exactly what the First Amendment prohibits.  
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McLaughlin v. City of Lowell, 2015 WL 6453144, at *7 (D. Mass. Oct. 23, 2015) (“The First 
Amendment does not permit a city to cater to the preference of one group, in this case tourists or 
downtown shoppers, to avoid the expressive acts of others, in this case panhandlers, simply on 
the basis that the privileged group does not like what is being expressed.”); American Civil 
Liberties Union of Idaho, Inc. v. City of Boise, 998 F. Supp. 2d 908, 917 (D. Idaho 2014) 
(“Business owners and residents simply not liking panhandlers in acknowledged public areas 
does not rise to a significant governmental interest.”).  The Anti-Panhandling Ordinance’s 
unconstitutional purpose supplies an independent reason to strike it down. 

C. The Ordinance Falls Well Short of Meeting Demands of Strict Scrutiny.  
 Content-based laws “are presumptively unconstitutional and may be justified only if the 
government proves that they are narrowly tailored to serve compelling state interests.”  Reed, 
135 S. Ct. at 2226.  This means that the government must point to a compelling (and non-
censorial) governmental objective (such as protection of human life) that cannot be furthered 
with a more specific law.  This is “the most demanding test known to constitutional law.” Russell 
v. Lundergan-Grimes, 784 F.3d 1037, 1050 (6th Cir. 2015) (quotation omitted).  “The burden for 
justifying such restrictions on speech falls entirely upon the government.”  Id.  Plaintiffs 
challenging content-based laws are “deemed likely to prevail” unless the government meets its 
heavy burden of justifying the curtailment of Constitutional rights.  Ashcroft, 542 U.S. at 670. 
 This presumption of unconstitutionality of content-based laws is exceedingly difficult to 
overcome.  Virtually every law fails to survive the strict scrutiny analysis. See United States v. 
Alvarez, 132 S. Ct. 2537, 2544 (2012) (“[C]ontent-based restrictions on speech have been 
permitted, as a general matter, only when confined to the few ‘historic and traditional categories 
[of expression] long familiar to the bar’” (internal quotations omitted)).  Over the past few years, 
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the Sixth Circuit has twice struck down laws that imposed restrictions on charitable solicitation.  
Planet Aid, 782 F.3d at 328; Speet, 726 F.3d at 880. In fact, to our knowledge, no federal court 
has ever found an anti-panhandling law—even one less restrictive of speech than Akron’s—to 
satisfy strict scrutiny. See, e.g., Norton v. City of Springfield, 806 F.3d 411 (7th Cir. 2015); 
Thayer v. City of Worcester, 2015 WL 6872450, at *15 (D. Mass. Nov. 9, 2015); McLaughlin v. 
City of Lowell, 2015 WL 6453144 (D. Mass. Oct. 23, 2015); Browne v. City of Grand Junction, 
Colorado, 2015 WL 3568313, at *1 (D. Colo. June 8, 2015); American Civil Liberties Union of 
Idaho, Inc. v. City of Boise, 998 F. Supp. 2d 908, 917 (D. Idaho 2014); Guy v. County of Hawaii, 
2014 WL 4702289, at *5 (D. Hawaii 2014); Kelly v. City of Parkersburg, 978 F. Supp. 2d 624, 
631 (S.D.W.Va. 2013). Recognizing the futility of the argument, other cities have not bothered to 
defend their laws against a strict scrutiny analysis.  Norton, 806 F.3d at 413; ACLU of Nevada v. 
City of Las Vegas, 466 F.3d 784, 797 (9th Cir. 2006) (“As the City concedes, the solicitation 
ordinance cannot survive strict scrutiny.”).   
 Akron’s Anti-Panhandling Ordinance’s restrictions bear little relationship to any 
compelling, non-censorial government interest.  Consider, for example, the ordinance’s time 
restrictions, which ban solicitation “on private property between the hours of sunset and 9:00 
a.m.” Akron Ord. §135.10(B).  During winter months, this can mean that solicitation in the city 
must stop as early as five in the afternoon.  This provision makes it illegal for the food bank, the 
art museum, the University of Akron, or anyone else in the city to request a donation after sunset 
- even on their own property.  There has been no evidence offered before, during, or after the 
ordinance’s enactment which would or could explain how such a broad and clumsy ban is 
carefully written to further a compelling interest.  Indeed, both the Supreme Court and the Sixth 
Circuit have struck down similar time restrictions on solicitation.  Ohio Citizen Action v. City of 
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Englewood, 671 F.3d 564, 580 (6th Cir. 2012) (striking down 6 pm curfew for door-to-door 
solicitation); City of Watseka v. Illinois Public Action Council, 796 F.2d 1547, 1558 (7th Cir. 
1986) (“Watseka has failed to offer evidence that its 5 p.m. to 9 p.m. ban on solicitation is 
narrowly tailored to achieve Watseka's legitimate objectives. Watseka failed to show both the 
necessary relationship between the ban and its objectives, and that it could not achieve its 
objectives by less restrictive means.”), aff’d without opinion, 479 U.S. 1048 (1987).5 
 Another illustration of the ordinance’s plainly unconstitutional sweep comes from its 
“place” restrictions which outlaw solicitation in zones around churches, the Akron Art Museum, 
the Lock 3 Park, the Akron Civic Theater, Canal Park Stadium, outdoor restaurants, and various 
other landmarks within the City. Akron Ord. § 135.10(C). No valid government objective was 
offered for nor is served by establishing these zones; such geographical restrictions may only be 
explained by the censorial goal of sparing churchgoers, museum patrons, and park visitors the 
indignity of being exposed to one type of speech.  This is not a valid goal of government. 
Geographic restrictions like these are not narrowly tailored to further any compelling interest. As 
a result, such geographic bans have been repeatedly struck down.  See, e.g., Norton, 806 F.3d at 
413 (striking down ban on panhandling in downtown district); Thayer, 2015 WL 6872450, at *15 
(striking down 20-foot no panhandling buffer zones around ATMs, outdoor cafés, bus stops); 
McLaughlin, 2015 WL 6453144 (similar); Browne, 2015 WL 5728755, at *13; Wilkinson v. 
Utah, 860 F.Supp.2d 1284, 1290 (D. Utah 2012).  

                                                           
5 “[L]ower courts are bound by summary decisions by this Court until such time as the Court 
informs them that they are not.”  Hicks v. Miranda, 422 U.S. 332, 344-45 (1975) (internal 
alterations and quotations omitted). 
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The ordinance’s provisions that proscribe the manner in which panhandlers may ask for 
donations are also unconstitutional.  The ordinance prohibits a panhandler from “blocking the 
path” of a person or asking a person to reconsider a “no” answer.  Akron Ord. § 135.10(D).   
Although the City can regulate “true threats,” Virginia v. Black, 538 U.S. 343, 359 (2003), 
standing in the middle of a sidewalk or asking a person who said “no" to reconsider hardly meets 
this standard. These provisions are not sufficiently related to the City’s purported goal of public 
safety (or any other compelling interest) to be justified.  See, e.g., Thayer, 2015 WL 6872450 
(striking down provisions against blocking path and following a person after they gave a 
negative response); McLaughlin, 2015 WL 6453144, at *9 (“The bans on following a person and 
panhandling after a person has given a negative response are not the least restrictive means 
available”); Browne, 2015 WL 5728755, at *12-13 (“[T]he Court does not believe[] that a 
repeated request for money or other thing of value necessarily threatens public safety.”). 

The ordinance’s ban on so-called “false and misleading” panhandling is also 
unconstitutional.  Akron Ord. § 135.10(E).  False speech is not automatically outside 
constitutional protection, United States v. Alvarez, 132 S. Ct. 2537, 2544 (2012), and the City 
must do more to make certain types of statements illegal than declare them to be “false” or 
“misleading” in a content-discriminatory fashion.  Moreover, even the City’s general interest in 
preventing actual fraud would not justify content-based prohibitions on fraud.  For example, 
even though a state may regulate obscenity, “it may not prohibit . . . only that obscenity which 
includes offensive political messages.”  R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1992) 
(striking down content-based statute that regulated fighting words, even though government 
could have outlawed the same conduct in a content-neutral manner).  Here, the City has no 
compelling interest for treating fraud that is carried out in connection with an immediate 
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charitable solicitation differently from fraud carried out in, for example, a business transaction.  
McLaughlin, 2015 WL 6453144, at *9 (striking down law against coercive panhandling).   
 Finally, perhaps the most odious provision of the ordinance is its mandate that all 
solicitors pre-register with the police by visiting a downtown police station, filling out an 
application, being photographed and fingerprinted, and obtaining a license before asking anyone 
for help.  Akron Ord. § 135.10(F).  “It is offensive—not only to the values protected by the First 
Amendment, but to the very notion of a free society—that in the context of everyday public 
discourse a citizen must first inform the government of her desire to speak to her neighbors and 
then obtain a permit to do so.”  Watchtower Bible & Tract Soc'y of New York, Inc. v. Vill. of 
Stratton, 536 U.S. 150, 165–66 (2002). “It is therefore not surprising that we and almost every 
other circuit to have considered the issue have refused to uphold registration requirements that 
apply to individual speakers or small groups in a public forum.”  Berger v. City of Seattle, 569 
F.3d 1029, 1039 (9th Cir. 2009) (en banc).  In fact, shortly before Akron adopted its registration 
mandate, the City of Cincinnati repealed its panhandler registration rules following an adverse 
court decision.  Henry v. City of Cincinnati, Ohio, 2005 WL 1198814, at *10 (S.D. Ohio 2005).6  
 Many of the restrictions contained in Akron’s Anti-Panhandling Ordinance would not 
pass the laugh test; none are justified with the amount of evidence and careful tailoring even 
close to what strict scrutiny demands.  As overwhelming precedent indicates, the City is unlikely 

                                                           
6 As Akron police captain Daniel Zampelli explained, the registration requirement would 
increase the “hassle factor” for panhandlers. Council tightens restrictions on beggars: City hopes 
to satisfy merchants while avoiding free speech suit.  AKRON BEACON J., 7/11/2006.  Or, as the 
Act’s chief proponent, Deputy Mayor Lieberth, put it: “By requiring registration, we make it 
difficult for people to come into Akron and panhandle and then go back to their communities.” 
Sherry Karabin, Business owners weigh in on the city’s panhandling ordinance, AKRON LEGAL 
NEWS, May 27, 2011, available at http://www.akronlegalnews.com/editorial/233. Clearly, 
“hassl[ing]” speakers and “mak[ing] it difficult” to speak are not legitimate government interests.   
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to meet its heavy burden in defense of the law, and Plaintiffs are likely to prevail on their 
challenge.7 

II. The Other Factors Support Issuance of a Preliminary Injunction 
 With the strong likelihood of success on Plaintiffs’ First Amendment case, a preliminary 
injunction is plainly appropriate. “The loss of First Amendment freedoms, for even minimal 
periods of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 
(1976) (plurality).  “Even threats of arrest or being told to ‘move along’ by the police violate 
Plaintiff's rights” and constitute irreparable harm.  Jefferson v. Rose, 869 F. Supp. 2d 312, 318 
(E.D.N.Y. 2012) (enjoining police from arresting or threatening to arrest panhandlers). The City 
has no interest in violating the First Amendment, and “it is always in the public interest to 
prevent the violation of a party's constitutional rights.” Libertarian Party of Ohio v. Husted, 751 
F.3d 403, 412 (6th Cir. 2014) (quotation omitted).  The Court should issue a preliminary 
injunction to prevent continued enforcement of an unconstitutional law.  “To do otherwise would 
be to do less than the First Amendment commands.”  Ashcroft, 542 U.S. at 670. 

CONCLUSION 
For these reasons, the Court should grant Plaintiffs’ Motion for a Preliminary Injunction 

and Enjoin Enforcement or Implementation of Akron Ordinance § 135.10. 

                                                           
7 Indeed, Akron’s anti-panhandling ordinance is so ill-suited to further any legitimate 
government purpose that it would fail even under the more forgiving intermediate scrutiny.  
Even under this standard, a law “still must be narrowly tailored to serve a significant 
governmental interest.”  McCullen, 134 S. Ct. at 2534 (quotation omitted).  “As the Court 
explained in McCullen, however, the burden of proving narrow tailoring requires the County to 
prove that it actually tried other methods to address the problem.” Reynolds v. Middleton, 779 
F.3d 222, 231 (4th Cir. 2015) (emphasis in original).  Akron’s anti-panhandling ordinance falls 
well short of satisfying even this easier test.  See, e.g., id. at 232 (striking down content-neutral 
restrictions used against panhandlers); Cutting v. City of Portland, Me., 802 F.3d 79 (1st Cir. 
2015) (same); Thayer v. City of Worcester, 2015 WL 6872450, at *14 (D. Mass. 2015) (same). 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION  

       ) 
      ) 
JERRY HILL, SUSAN MYERS, and ) 
JEFF DAVIS,    ) 
      ) 
  Plaintiffs,    ) 
      ) 
v.        )  Civil Action No.: 5:16-cv-1061 
      ) 
CITY OF AKRON,    ) 
DAN HORRIGAN, in his official  ) 
capacity as Mayor of Akron, and ) 
JAMES NICE, in his official capacity  ) 
as Chief of Police,    )       ) 
      ) 
  Defendants.    ) 
      ) 

 
[PROPOSED] ORDER GRANTING PRELIMINARY INJUNCTION 

 The matter came before the Court on the Plaintiffs’ Motion for a Preliminary Injunction.  
After consideration of the parties’ legal arguments, the allegations in the Plaintiffs’ complaint, 
and the exhibits attached to the Plaintiffs’ motion, the Court concludes that a preliminary 
injunction is needed to prevent the violation of Constitutional rights.  

 When deciding whether to issue a preliminary injunction, the Court considers four 
factors: 

(1) the movant's likelihood of success on the merits; (2) whether the movant will 
suffer irreparable injury without a preliminary injunction; (3) whether issuance of 
a preliminary injunction would cause substantial harm to others; and (4) whether 
the public interest would be served by issuance of a preliminary injunction. 
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Nat'l Viatical, Inc. v. Universal Settlements Int'l, Inc., 716 F.3d 952, 956 (6th Cir. 2013).  
Because the burden of defending a content-based law is always on the government, Plaintiffs 
challenging a content-based law like the City of Akron’s are “deemed likely to prevail” unless 
the government is able to meet its burden of proof. Ashcroft v. American Civil Liberties Union, 
542 U.S. 656, 666 (2004).  When, as here, “a party seeks a preliminary injunction on the basis of 
a potential constitutional violation, the likelihood of success on the merits often will be the 
determinative factor.”  Ohio State Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 560 (6th 
Cir. 2014) (quotation omitted).  All four factors favor the issuance of a preliminary injunction in 
this case. 

 After reviewing the allegations in Plaintiffs’ complaint and the exhibits attached to the 
Plaintiffs’ motion for a preliminary injunction, and the legal argument set forth in the parties’ 
briefs, the Court finds that Plaintiffs are likely to prevail on their claim that Defendants’ content-
based restriction on charitable solicitation violates the First Amendment.  The Court also finds 
that Plaintiffs face irreparable harm if an injunction is not entered.  When, as here, 
“constitutional rights are threatened or impaired, irreparable injury is presumed.”  Id. at 560.  
Similarly, an injunction requiring Defendants to follow the Constitution will not harm 
Defendants.  Finally, the Constitution defines the public interest in this case, which favors an 
injunction preserving Constitutional rights.   

For the foregoing reasons, the Court grants Plaintiffs’ Motion for a Preliminary 
Injunction. 

Accordingly, it is hereby ORDERED: 

(1) Plaintiffs’ Motion for a Preliminary Injunction is GRANTED; 
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(2) Defendants, their officers, agents, servants, employees, and attorneys, and other persons 
who are in active concert or participation with any of the forgoing, are hereby 
ENJOINED and RESTRAINED from enforcing, implementing, or applying Akron 
Ordinance § 135.10; 

(3) It is further ORDERED that Plaintiffs are not required to provide security because 
Defendants are unlikely to sustain costs and damages arising out of this injunction and 
because the injunction is in the public interest.  Moltan Co. v. Eagle-Picher Indus., Inc., 
55 F.3d 1171, 1176 (6th Cir. 1995). 

It is so ordered. 

Date:         _____________________________ 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

)
 ) 

JERRY HILL, SUSAN MYERS, and ) 
JEFF DAVIS,    ) 
      ) 
  Plaintiff,    ) 
      ) 
v.        )  Civil Action No.: 5:16-cv-1061 
      ) 
CITY OF AKRON,    ) 
DAN HORRIGAN, in his official   ) 
capacity as Mayor of Akron, and  ) 
JAMES NICE, in his official capacity  ) 
as Chief of Police,    ) 
      ) 
      ) 
  Defendants.    ) 
      ) 

 
EXHIBIT C 

Exhibit C is an audio recording that cannot be filed through the Court’s electronic filing 
system.  It will be filed manually with the Clerk of the Court. 
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