
IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

JOHN MANCINI et al. 
 
Plaintiffs, 
 

v. 
 
CITY OF CLEVELAND, et al. 

Defendants.  
 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
CASE NO. 1:17-CV-00410 
 
 
JUDGE DONALD C. NUGENT  

 
Defendants’ Brief in Opposition to Plaintiffs’ Motion for Preliminary Injunction and Temporary 

Restraining Order  
 

 Defendants, City of Cleveland, Mayor Frank Jackson, and Chief Calvin Williams, by and 

through undersigned counsel, respectfully submit their Brief in Opposition to Plaintiffs’ Motion 

for Preliminary Injunction and Temporary Restraining Order (“Motion”).  Plaintiffs are not 

entitled to an injunction because City Codified Ordinances 471.06(b)-(d) and 605.031 (2017) do 

not violate Plaintiffs’ rights under the First Amendment of the Constitution and are narrowly 

tailored to serve the City’s compelling interest in the health and safety of its citizens. A brief in 

support of this Motion has been attached hereto and is incorporated herein.  

Respectfully submitted, 
Barbara A. Langhenry (0038838) 
Director of Law 
 
/s/ Elizabeth M. Crook                  _  
ELIZABETH M. CROOK (0088709)  
JANEANE CAPPARA (0072031) 
ASSISTANT DIRECTORS OF LAW 
601 Lakeside Avenue 
Cleveland, Ohio 44114 
Phone: 216-664-3256 
Email: ecrook@city.cleveland.oh.us  
 jcappara@city.cleveland.oh.us 
 
Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

JOHN MANCINI et al. 
 
Plaintiffs, 
 

v. 
 
CITY OF CLEVELAND, et al. 

Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
CASE NO. 1:17-CV-00410 
 
 
JUDGE DONALD C. NUGENT  

 
 

DEFENDANTS’ BRIEF IN OPPOSITION TO PLAINTIFFS’ 
MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY 

INJUNCTION 
 
 

I. STATEMENT OF THE CASE 
 
 Plaintiffs originally filed a Complaint and Memorandum in Support of Temporary 

Restraining Order and Preliminary Injunction on February 28, 2017, alleging Defendants 

violated their rights under the First Amendment and Ohio Constitution. (ECF 3, ¶2)  Defendants 

now file this Brief in Opposition. City Codified Ordinances (“CO”) 471.06(b)-(d) and 605.031 

do not violate Plaintiffs’ constitutional rights because they are narrowly tailored regulations 

written to address the City’s compelling interest in protecting the health and safety of citizens 

and visitors to the City of Cleveland.  

II. STATEMENT OF FACTS 

 According to the Complaint, Plaintiffs John Mancini (“Mancini”) and the Northeast Ohio 

Coalition for the Homeless (“NEOCH”) have incurred monetary fines and criminal charges due 

to violations of CO 605.031(b) and 471.06(b)-(d). (ECF #3, pg 4). Mancini alleges that he is a 

disabled veteran who often panhandles for money by sitting “quietly out of the way on a 
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sidewalk in downtown Cleveland” holding a sign that says “wartime vet; can you please help a 

vet trying to get by; your help appreciated.” (ECF #3, 4). NEOCH, alleges that its members have 

been “harassed, arrested, ticketed, excluded from public spaces, and/or charged with crimes” due 

to enforcement of CO 605.031(b) and 471.06(b)-(d).  

 The pertinent sections of CO 605.031 were first enacted by Cleveland City Council with 

the passage of Ordinance No. 695-05 on July 13, 2005.  (Ex. A: Declaration of Dornat 

Drummond). As stated in the recitals to Ordinance No. 695-05, City Council passed the 

ordinance because “the prohibitions contained in this ordinance are necessary to ensure 

protection of pedestrians and vehicular traffic and free access and enjoyment of public spaces.”  

The Council found and determined that forcing oneself upon the company of another as 

prescribed in the ordinance “is conduct that would intimidate a reasonable person.”  (Ex. B) 

CO 605.031 does not prohibit solicitation in Cleveland.  Rather the ordinance only 

prohibits soliciting in an “aggressive manner” and identifies specific locations where the “free 

flow of pedestrian traffic” warrants no interference from solicitors.   In a sworn affidavit, Deputy 

Chief Dornat Drummond states this Code section “has been a critical part of the City of 

Cleveland’s ability to protect citizens from intentional or recklessly unwanted touching, physical 

conduct or threatening behavior in connection with aggressive solicitation.” (Ex.B: 695-05 The 

City Record). 

CO 471.06(b), (c), and (d) address the safety issues arising out of persons engaging 

motorists along City streets and highways.  Deputy Chief Drummond states that this Code 

section is a “critical tool to prevent highway accidents and fatalities that are associated with 

individuals other than law enforcement who access the highway.”  (Ex. A). 
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The intent of both ordinances is not to prohibit speech or regulate what is said; it is to 

deter dangerous or intimidating behavior by solicitors on the public streets and sidewalks. The 

City does not seek to curb protected speech.  Rather it seeks to further its interest in keeping 

Cleveland safe for all individuals. Contrary to the assertions made by Plaintiffs that the City is 

enforcing the ordinances to protect “business,” the City is enforcing the ordinances to protect 

everyone who works, resides and visits Cleveland, including solicitors.   

Deputy Chief Drummond’s affidavit confirms that the vast majority of complaints 

received by the City concern solicitors who are stalking individuals walking down the street, 

engaging in lewd behavior, urinating on public property, threatening violence and going so far as 

to physically assault individuals who refuse to give money. (Ex. A). This is certainly not First 

Amendment protected speech.   

III. STANDARD OF REVIEW 

A. Preliminary Injunction is Not Appropriate in This Matter 

 To decide whether to issue a preliminary injunction, four factors must be considered: 1) 

whether the movant has a “strong” likelihood of success on the merits 2) whether the movant 

would otherwise suffer irreparable injury (3) whether issuance of a preliminary injunction would 

cause substantial harm to others; and (4) whether the public interest would be served by issuance 

of a preliminary injunction. Leary v. Daechner, 228 F.3d 729, 736 (6th Cir. 2000).  A finding that 

there “is no likelihood of success on the merits is usually fatal.” Lumpkins-El v. Department of 

Corrections, 4 Fed. Appx. 401, 2001 WL 133118 at *1 (6th. Cir. 2001). As previously discussed 

at length in Defendants’ previous brief, this case is not appropriate for a preliminary injunction 

or temporary restraining order. And as this Court has recognized in its ruling denying the 

temporary restraining order, the public interest would not be served by issuing either form of 
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relief.  Plaintiffs are not likely to be successful on the merits because the City has a compelling 

interest in public safety and the ordinances at issue are narrowly tailored to accomplish this 

interest.  Plaintiffs are also unable to establish irreparable harm because soliciting is not banned 

in the City of Cleveland and Plaintiffs may solicit so long as they are in compliance with the 

ordinance. 

B. The City’s Ordinances Are Neutral Regulations Intended to Address the Compelling 
Government Interest in Public Health and Safety. 
 

 First and foremost, Reed v. Gilbert does not involve the regulation of panhandlers or 

solicitors.  Rather, it is a case involving a sign ordinance that had 23 different categories of 

speech, Reed v. Town of Gilbert, Ariz., 135 S.Ct. 2218, 2221 (2015) not an aggressive 

solicitation ordinance that is before this Court today. The Reed court was presented with a sign 

ordinance that not only had 23 different categories of signs, it also had restrictions on what size, 

which direction, and onerous restrictions on how long the sign was able to be displayed in a 

twenty-four hour period. Id. Even Reed recognizes that regulatory programs almost always 

require content discrimination and cautions that to hold that such content discrimination triggers 

strict scrutiny is to write a recipe for judicial management of ordinary regulatory activity by the 

government. Id.at 2234. Reed concedes that its decision will not prevent cities from regulating 

signs in a way that fully protects public safety and serves legitimate government objectives. 

While the facts in Reed are easily distinguished from the instant case, further allowing Reed to 

morph into areas which it was not intended as the practical effect of placing the livelihood and 

safety of the citizens of Cleveland at risk.  

Prior to the decision in Reed, the leading U.S Supreme Court case governing the 

regulation of solicitors is Hill v. Colorado, 530 U.S. 703, 718, 120 S. Ct. 2480, 2490, 147 L. Ed. 

2d 597 (2000). In this decision, the U.S. Supreme Court held that minor restrictions on a 
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category of speech with unwilling listeners did not make a statute content based and discussed 

the fact that the purpose of protecting an individual’s safety when entering into a building was 

not  unconstitutional but a reasonable time place manner regulation.  In Hill, the Court aptly 

observed that the unwilling audience has just as much of a right to avoid the confrontation as the 

man who decides to hold the audience captive: 

Yet we have continued to maintain that “no one has a right to press even ‘good’ 
ideas on an unwilling recipient.” Rowan, 397 U.S., at 738, 90 S.Ct. 1484. None of 
our decisions has minimized the enduring importance of “a right to be free” from 
persistent “importunity, following and dogging” after an offer to communicate 
has been declined. While the freedom to communicate is substantial, “the right of 
every person ‘to be let alone’ must be placed in the scales with the right of others 
to communicate.” Id., at 736, 90 S.Ct. 1484. It is that right, as well as the right of 
“passage without obstruction,” that the Colorado statute legitimately seeks to 
protect. The restrictions imposed by the Colorado statute only apply to 
communications that interfere with these rights rather than those that involve 
willing listeners 

 
Hill v. Colorado, 530 U.S. 703, 718, 120 S. Ct. 2480, 2490, 147 L. Ed. 2d 597 (2000). The U.S. 

Supreme Court has historically recognized that the government has the ability to protect its 

citizens against aggressive and disorderly behavior. Even applying the Reed decision to this 

case, the City can meet strict scrutiny.  The City has a compelling governmental interest for both 

ordinances and they have been narrowly tailored to address this interest.  

Under Reed, the Supreme Court held that “government regulation of speech is content 

based if a law applies to particular speech because of the topic discussed or the idea or message 

expressed.” 135 S.Ct. 2218, 2227 (2015).  Laws that are content based are subject to strict 

scrutiny. Public safety has historically been found to satisfy the intermediate standard of review. 

See Ward v. Rock Against Racism, 491 U.S. 781, 796-97 (1989).  Justice Kennedy, in his 

concurring opinion in Int’l Society for Krishana Consciousness, said the following regarding the 

safety risks posed by in person solicitation: 
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In person solicitation of funds, when combined with intermediate receipt of that 
money, creates a risk of fraud and duress that is well recognized… In-person 
solicitation has been associated with coercive or fraudulent conduct… Requests 
for intermediate payment of money create a strong potential for fraud or undue 
pressure… [Q]uestionable practices associated with solicitation can include the 
targeting of vulnerable and easily coerced persons, misrepresentation of the 
solicitor’s cause, and outright theft.  
 

Int’l Soc’y for Krishna Consciousness v. Lee, 505 U.S. 672, 705-6 (1992) (Kennedy, J, 

concurring) (internal citations omitted).  The First Amendment does not “preclude all regulation 

of speech. The right to free speech must be weighed against government and public interests.” 

Lac Vieux Desert Band of Lake Superior Chippewa Indians v. Michigan Gaming Control Bd., 

172 F.3d 397, 410 (6th Cir. 1999).  

 As previously stated, the expression of City Council’s intent in Ordinance No. 695-05, 

which enacted CO 605.031 supports a compelling interest in the safety of visitors and residents 

of the City of Cleveland.  City Council passed the ordinance because “persons should be able to 

move freely upon the streets and sidewalks of the City without undue interference or exposure to 

intimidation or harassment… this Council finds and determines that the free flow of pedestrian 

and vehicular traffic is of vital importance to the economic vitality of business and the City as a 

whole.”  City Council found that the “forcing oneself upon the company of another as proscribed 

in this ordinance is conduct that would intimidate a reasonable person.” (Ex. A).  

 While Plaintiffs continue to hide behind the argument that the solicitation of alms by 

Plaintiff Mancini and NEOCH are “peaceful” and benign in nature, the very act of solicitation is 

actually “by its very nature, inherently more assertive and aggressive than other forms of 

speech…” National Anti-Drug Coalition, Inc. v. Bolger, 737 F.2d 717, 727 (1984). Solicitation is 

a very different act and makes demands upon a person’s livelihood and physical safety than a 

simple request for directions or a statement in support of a local sports team. Even the silent 
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holding of a sign can be a problem if it is done in a way that interferes with the free flow of 

pedestrian traffic or is done it a way that blocks public access.  

 As for CO 471.06, as previously stated in the City’s response to Plaintiffs’ Temporary 

Restraining Order, the ordinance addresses the safety risks that are inherent when cars and 

pedestrians are using the roadways. CO 471.06 has an emergency exception when individuals 

need to use the roadways for emergencies. It also has an exception for police and firefighters. 

This exception is made in light of the fact that these officers already possess the training and 

knowledge needed to navigate vehicular traffic without risking the lives of drivers. Because the 

safety of the citizens of Cleveland is a compelling interest, this Court should reject Plaintiffs’ 

argument that CO 605.031 and 471.06 violate Plaintiffs’ rights under the First Amendment of the 

Constitution.   

C. Both City Ordinances Are Narrowly Tailored And Do Not Restrict Speech In Violation 
Of The First Amendment Of The Constitution. 
 

 Both CO 471.06 and 605.031 are narrowly tailored to address the abusive conduct that 

was found to be a compelling interest when they were first passed by City Council.  As 

Defendants previously stated in their Brief In Opposition to Plaintiffs’ Temporary Restraining 

Order, soliciting is permissible in the City of Cleveland. What is not permitted by CO 605.031 is 

conduct that is dangerous, abusive, and detrimental to the health and safety of individuals 

working, visiting, travelling, and residing in the City of Cleveland.  Specifically, CO 605.031 

defines aggressive solicitation as “approaching, seeking or following a person before, during, or 

after solicitation if that conduct is intended, or likely to cause, a reasonable person to 1) fear 

bodily harm to oneself or another 2) fear damage to or loss of property, or 3) be intimidated.” 

There simply is no First Amendment right to threaten bodily harm to anyone, regardless of 

whether that threat with or without a request for monetary assistance.  The ordinance also places 
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reasonable restrictions on where the requests takes place, in light of the fact that many of these 

areas are areas found to place the unwilling listener in a potentially threatening position. Those 

areas include certain feet from the entrance to a building, an ATM, near a public toilet, or within 

twenty feet of a bus shelter.  Even if other provisions of the Ohio Revised Code and City 

Ordinances cover aggressive conduct, the Supreme Court has previously noted that criminal laws 

often have overlapping provisions and the existence of an overlap in and of itself does not 

conflict with the confines of the constitution. See U.S. v. Henderson, 857 F.Supp. 2d 191, 202 

(2012) (“two statutes which overlap and express partial redundancy may still be capable of 

coexisting.”) Indeed, illegal conduct, whether it is associated with stalking, theft or harassment,, 

is illegal and simply stating that a law prohibits mixing soliciting with illegal activity is not 

sufficient to show a burden upon free speech as guaranteed by the First Amendment of the 

Constitution.  

 A solicitor simply needs to walk a few steps away from the restricted area to conduct 

their activity. The ban on solicitors in a roadway is for the safety of all individuals, including the 

solicitor. Allowing individuals who are not trained in best traffic safety practices to have 

unfettered access to roadways presents a substantial safety risk to the individual as well as the 

driver. A solicitor can simply stand on the sidewalk or any other area near the roadway to stay in 

compliance with CO 471.06.  All buffer zones under CO 471.06 and 606.031 are narrowly 

tailored. Twenty feet, fifteen feet, and even ten feet is not a large distance and solicitors are still 

able to reach their target audience so long as they stand outside the narrowly restricted areas. 

Solicitors have alternative locations where they may solicit and there are ample geographic 

alternatives throughout the City where they may do so.   
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Striking down the ordinances tips the balance of justice on the side of individuals who 

may do harm to persons simply wishing to walk to work or home without being aggressively 

harassed. On the other end, Plaintiffs just need to walk a few feet further and refrain from 

blocking entrances to and from public buildings. Since the City’s ordinances are narrowly 

tailored to address a compelling governmental interest, Plaintiffs’ Complaint and Motion for 

Preliminary and Temporary Restraining Order should be denied.  

CONCLUSION 

 For all the foregoing reasons, Defendants respectfully requests that the Court dismiss 

Plaintiffs’ Complaint and deny Plaintiffs’ Motion for Preliminary Injunctive Relief and 

Temporary Restraining Order.  

 
Respectfully submitted, 
Barbara A. Langhenry (0038838) 
Director of Law 
 
/s/ Elizabeth M. Crook                  _  
ELIZABETH M. CROOK (0088709)  
JANEANE CAPPARA (0072031) 
ASSISTANT DIRECTORS OF LAW 
City of Cleveland 
601 Lakeside Avenue 
Cleveland, Ohio 44114 
Phone: 216-664-3256 
Email: ecrook@city.cleveland.oh.us  
 jcappara@city.cleveland.oh.us  
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that the foregoing Brief was filed electronically on April 7, 

2017. Notice of this filing will be sent to all parties by operation of the Court’s electronic filing 

system. Parties may access this filing through the Court’s system. 

 
/s/ Elizabeth M. Crook 
Elizabeth M. Crook (0088709) 
 
Attorney for Defendants  
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