IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

FRED TREESH
Ohio Death Row Inmate

and

MELVIN BONNELL
Ohio Death Row Inmate,

Plaintiffs,

Y.

BOB TAIT
Governor, State of Ohio,

REGINALD WILKINSON

Director, Ohio Department
of Rehabilitation and
Correction,

and

STEPHEN HUFFMAN
Warden, Southern Ohio
Correctional Facility,

Defendants.
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| INTRODUCTION

1.  This civil action, brought by inmates on Ohio’s Death Row, is a
First Amendment challenge to a regulation that bars condemned prisoners
from uttering their last words in the moments before they are executed.

2. That regulation -- SOCF W-05-94 ("the Regulation") -- affords
condemned prisoners no opportunity to make a last oral statement, audible to
spectators, after being led into the death chamber for their final minutes of
life. Under the Regulation, the prisoner is permitted merely to write out a
final statement -- to be read aloud by the warden only after the prisoner is
dead. And, according to Ohio prison officials, the warden enjoys complete
editorial control over the prisoner’s statement, with unfettered discretion to
change it, cut it, summarize it, or censor it altogether. (The Regulation is

attached to this Complaint as Exhibit A.)




3.  Plaintiffs seek declaratory and injunctive relief barring Ohio
officials from enforcing the Regulation, and requiring them to restore to
condemned prisoners the opportunity -- established by centuries of Anglo-
American history and tradition -- to communicate their last words as they

stand on the brink of extermination.
1I. JURISDICTION, VENUE, AND PARTIES
A. Jurisdiction

4. Plaintiffs bring this action to protect rights conferred by the First
and Fourteenth Amendments to the United States Constitution.

S.  This Court has jurisdiction under 28 U.S.C. § 1331, in that this
action arises under the U.S. Constitution; under 28 U.S.C. § 1343(a)(3), in
that it is brought to redress deprivations, under color of State authority, of
rights, privileges, and immunities secured by the U.S. Constitution; under 28
U.S.C. § 1343(a)(4), in that its purpose is to secure equitable relief under Acts
of Congress -- specifically, 42 U.S.C. § 1983 -- providing for the protection of
civil rights; and, finally, under 28 U.S.C. § 2201(a), in that one of its purposes

is to secure declaratory relief.




B. Yenue

6. Venue is proper in this Court under 28 U.S.C. § 1391(b) because
all of the Defendants are situated in this District, and because all of the events

giving rise to this action have occurred or will occur in this District.
C. Parties

7. Plaintiff IFred Treesh, Prisoner #307-703, resides on Ohio’s Death
Row at the Mansfield Correctional Institution. Consistent with centuries of
Anglo-American history and tradition, Mr. Treesh intends to make a last oral
statement, audible to spectators, after being led into the death chamber for his
execution,

8. Plaintiff Melvin Bonnell, Prisoner #204-019, resides on QOhio’s
Death Row at the Mansfield Correctional Institution. Consistent with cen-
turies of Anglo-American history and tradition, Mx. Bonnell intends to make
a last oral statement, audible to spectators, after being led into the death

chamber for his execution.

9.  Defendant Stephen Huffman is Warden of the Southern Ohio Cor-

rectional Facility at Lucasville, where all Ohio executions take place. His




predecessor, Warden Terry J. Collins, authored and promulgated the Regula-
tion that Plaintiffs are challenging in this lawsuit. Defendant Huffman is sued
here solely in his official capacity.

10. Defendant Reginald Wilkinson is Director of the Ohio Department
of Rehabilitation and Correction. Under Ohio Revised Code § 5120.01, he is
vested with final authority and control over all aspects of the administrétion
of Ohio’s state prison system. Defendant Wilkinson is sued here solely in his
official capacity.

11. Defendant Bob Taft, as Governor of the State of Ohio, is vested
with final executive authority for carrying out death warrants in Obhio,
including grants of commutation and pardon. Defendant Taft is sued here
solely in his official capacity.

12.  Plaintiffs do not intend this action to have any effect on their state
convictions and/or sentences (including their death sentences); nor do Plaintiffs

intend this action to constitute a petition for a writ of habeas corpus.




I1I. FACTS

13. Pursuant to Ohio Revised Code § 5120.01, Defendant Wilkinson
is empowered by the Ohio General Assembly to promulgate rules and regula-
tions for managing the state prisons and the inmates confined therein.

14.  Under that statutory authority, Defendant Wilkinson promulgated
Ohio Administrative Code § 5120-9-54(F), which authorizes the warden at
Ohio’s Death House to "establish policy for the conduct of executions."

15.  Ohio’s Death House is situated at the Southern Ohio Correctional
Facility in Lucasville. All prisoners condemned to death by the courts of Ohio
are eventually transferred to Lucasville. As the warden at Lucasville,
Defendant Huffman is required to preside over the executions that take place
there. Ohio Revised Code § 2949.22(C).

16. Authored by Warden Collins and approved by Defendant Wil-
kinson, the challenged Regulation was promulgated on May 2, 1997. (John

Nolan, Ohio Sets Stage for Execution, Associated Press, June 29, 1997 --

attached to this Complaint as Exhibit B.)

17.  Under the Regulation, condemned prisoners will not be allowed to

speak at the time of their execution. (Ohio Won’t Allow Verbal Statements




by Condemned Prisoners, Associated Press, January 5, 1998 -- attached to this

Complaint as Exhibit C.)

18. The Regulation requires (Exhibit A, page 8, § 5(c)) that the
condemned’s last words must be in writing -- and permits them to be read
only after the execution, rather than allowing a verbal statement beforehand.
(See Exhibit B.)

19.  Under the Regulation, the prisoner’s last words must be submitted
in writing for editorial review and advance approval by the warden. (See

Exhibits B and C; Alan Johnson, Last Words Will Be Posthumous Ones for

Ohio’s Condemned, Columbus Dispatch, July 27, 1997 -- attached to this

Complaint as Exhibit D.)

20. In statements to the press, the Ohio Department of Rehabilitation
and Correction has confirmed that the warden will enjoy "complete editorial
rights" over the prisoner’s statement (see Exhibit D), with unfettered dis-
cretion to change it, cut it, summarize it, or censor it altogether (see Exhibits
C and D).

21. The Regulation is intended ﬁs a content-based restriction on
speech. Its aim is to prevent spontaneous and potentially unpleasant

utterances by condemned prisoners as they stand on the brink of extermina-




tion. The Ohio Department of Rehabilitation and Correction has confirmed
that the Regulation was adopted in response to dying speeches in other states
(see Exhibit D), and is designed to shield the friends and relatives of murder
victims from "potentially spiteful, profane, or abusive remarks" by those
condemned to die (see Exhibit C).

22, Prison officials have publicly announced that the warden, in re-
viewing the condemned’s written statement, will scan it for any passage that
is "potentially offensive," and will send it back to the prisoner with instruc-
tions to change it. (See Exhibit B.) If the prisoner refuses, the warden "will
have the discretion to omit reading that part of the statement -- or the entire

text if it is potentially offensive."” (See Exhibit B.)




1v. CLAIMS FOR RELIEF

COUNT I
(Facial Challenge under the
First and Fourteenth Amendments)
23.  On its face, the Regulation violates Plaintiffs’ freedom of speech
under the First and Fourteenth Amendments to the U.S. Constitution, and

thereby causes them irreparable harm.

COUNT II
As-Applied Challenge under the
First and Fourteenth Amendments)
24. If enforced in a manner consistent with the foregoing statements
By Ohio prison officials, the Regulation is unconstitutional as applied to
Plaintiffs, violating their freedom of speech under the First and Fourteenth
Amendments to the U.S. Constitution and thereby causing them irreparable

harm.




V. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand that judgment be entered against
Defendants Taft, Wilkinson, and Huffman. Specifically, Plaintiffs demand

such declaratory, injunctive, and other relief as follows:

(a) A declaratory judgment that SOCF W-05-94 violates
Plaintiffs’ freedom of speech under the First and
Fourteenth Amendments to the U.S. Constitution.

(b) Preliminary and permanent injunctions barring Ohio
officials from enforcing the "final statement"
provisions in SOCF W-05-94 -- and requiring those
officials to restore to condemned prisoners the
opportunity to make a last oral statement, audible to
spectators, after being led into the death chamber for
their final minutes of life.

(¢) An award of attorney fees, pursuant to 42 U.S.C. §
1988, and costs.

(d) An order granting Plaintiffs such other and further
relief as this Court deems proper.
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- Respectfully, s

Kevin Francis O’Neill (0010481)
Trial Attorney

Assistant Professor of Law
Cleveland-Marshall College of Law
1801 Euclid Avenue

Cleveland, OH 44115-2223

(216) 687-5282

Michael J. Benza (0061454)
Leader Building

Suite 410

526 Superior Avenue
Cleveland, OH

44114

(216) 241-0520

itted

KEVIN FRANCIS O’NEILL (0010481)
Trial Attorney for Plaintiffs
Fred Treesh and Melvin Bonnell

11~

Raymond Vasvari (0055538)

Legal Director

American Civil Liberties Union of
Ohio Foundation, Inc.

1266 W. 6th Street, Suite 200

Cleveland, OH 44113-1353

(216) 781-8639

George Carr (0069372)

23823 Lorain Road, Suite 200
North Olmsted, OH 44070
(440) 777-1500

Attorneys for Plaintiffs
Fred Treesh and Melvin Bonnell
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b. The party pronouncing death will rzpcts 0 the Executien Chamzer
8. 1he Feilowine Will Ocour lust P=or Te The Sxecvnion: ‘
a. Tnie DR&C Public Informaticn O=icar wil be responsitle for media

witnesses from the hoiding ares 25 the witnass foont. Thae SGCT Uit
Managemear Administrator will he reszocsibis for escorting witnesses of
e victim.  The SOCT Chief of Secusizr wiji be resceasible for sscorting
2il other witnesses.

- - b The Warden and execution :eae will escor: ¢he concemned priscner to-the
execution chamber.

c. The execution tearn will siace the concamaed 20sorer in the chair or on Lo
:he lethal injecticn bec.

d. £ by electrocution, the execution reaz will secure the dack, arm, forearm,
lap, chest, and ankies. The slecirode wwiii than be rzened to the Kight leg
Oy 2 member of the execution tea,

s, {Uby lethal injection, the concermned 2Issacr wiit Se siacad on the bed and
strapped down. Intravenous izjeszion rubas wiil Ren te hooked 9.

- . i

S. Sxecution: . !

a. ITby electrocution, the execution team -will niace the szonges cu the

condemned prisoner's head, secure the ~eadset 2ad artach the slecwode 10° f

the headsst. The head caver wiil then se slaceg on he prisoner’s head.

0. The Warden wiil give the signal to commencs execution zrocess.
c. ~he designated member of the executica ream wiil inen activate ‘e
- sxecution cycle, sither by elactrocution ar lachal injecio

awr i LTSI N

d. Once ke sxceution cycie s comrieted. z>ar 3vp (3} minutes have elapsed, :
e designated perscanel will axarmine e 3CCY and sreacunce The prsoner !
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e. The Warden will Proaource :e ime of death, read the inmate’s ast
siazement (¥ any), and the witnesses will e removes.
10.  Posr-Execution:
a. The Warden, or his designes, will nos %y The Direcier that she execution has
Deen carricd aur.
b. The execution 2am wiil remove the deceased Tam she chair, injection bed, i
ard place him/her on a gumey.
C. A nearse wiil e cleared through the sallyport by the Chief of Security.
d. The body will zhen be wurned over to the Scioto County Coroner for
diszesition iz accordarce with the arrengements made ro-se (3) days pror H
1o &ecurion a1 the prisoner’s reques:. :
e. The Warden will sign and rerurn the death warrant 1o the court, indicating
the executior: has been carried out. !
-11.  Debrefine: i
_
a The Warder witl ensure thas stross srauma criefings are availabie 7or the exccution :
team/statf jarticipants immediately following rhe sxecuticn. ]
b
b. Interviews Wil be ac,omplxsneu by the “Snstiturion csitical incident debriering
L. ST oms = —-team” estabished by the staﬁ:' psychelogist.- P m——— e
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Ohio sets stage for execution

By John Nolan
The Associated Press

LUCASVILLE

M

Whenever Ohio conducts its
next prisoner execution — the
state’s first since 1963 — there
will be two notabie differences.

The state has adopted a 9
p.m. execution time. rather
than 12:01 a.m. And the con-
demned’s last statement — if
any is volunteered — will be
read after the execution. rather
than allowing a verbhal state-
ment before it.

The Ohio Department of
Rehabiiitation and Correction
adopted the changes to its exe-
cution policy in May, after a
survey of other states that
have capital punishment.
Terry Collins, warden of the
Southern Ohio Correctional
Facilitv. which houses the
state's execution chamber,
made the changes with
approvai of Reginald Wilkin-
son, director of Ohio's prison
system.

Prison officials briefed
reporters on the changes dur-
ing 2 our Wednesdav of the
death chamber.

The earlier execution time
was adopted w make it more
convenient for representatives
of victims’ famiiies who witness
executions. and w make it easi-
er to coniact judges if last-

Procedure changes

B The execution time will
be 9 p.m.. rather than 12:01
a.m. )

B The condemned’s last
siatement will be read arter
the execution, rather than
allowing a verbal siaiement
oetore it.

minute stavs of execution are
sought, prison spokeswoman
Rhonda Millhouse said.

The warden is to read the
prisoner’s last statement in
the execution chamber. The
prisoner will be given the
option to write the statement
during the 12 to 24 hours
that separate his execution
and the time when he is
brought from death row.

Prisoners will be given the
opportunity to change pas-
sages that are vulgar, threat-
ening or potentially offensive
to the victim's family, Mill-
house said. If the prisoner
refuses, the warden will have
discretion to omit reading
that part of the statement —
or the entire text if it is
potentially offenswe she
said.

The prison departmentb
position is that a last state-
ment is a courtesy tradition-

‘metai straps.

aillv afforded to the con-
demned. but is not a legal
right. Millhouse said.

Whenever Ohio’s next exe-

curion occurs, it will be the

first since Donaid Reinbolt of

Columbus was electrocuteu
March 15. 1963, for killing a
grocer.

The polished oak chair in
which Reinbolt was executed.
with its leather-trimmed
is still Ohio’s
execution device for inmares
who do not choose lethal injec-
tion. The 100-vear-old chair
was moved in 1972 from the
old Ohio Penitentiary in
Columbus to the newly
opened Lucasville prison.

The chair is in a room of pale
yellow-painted concrete blocit,
tile floor and acoustic celling
tile. along with a bed atop two
metal posts bolted to the floor.
The bed has straps designed to
hold a prisoner who chooses
lethal injection.

Both can be seen through
windows of two witness
rooms and the control cham-

ber where the executions are -

administered.

A confidential team of ac
least 10 Lucasville prison
employees trained in execu-
tion procedures is awaiting
the scheduling of Ohio’s next
execution. Participation is

voiuntary. /
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Ohio won't allow verbal statements by
condemned prisoners

COLUMBUS, Ohio (AP) ~ Condemned prisoners in Ohio
will not be allowed to speak at the time of their execurtion,
state corrections officials have decided.

A written last statement will be permitted, but it will be
subject to censorship and will not be read until after the
execution is carried out.

Ohio Department of Rehabilitation and Correction
spokesman Joe Andrews said the policy was adopred to spare
murder victims' friends and relatives from potentially spiteful,
profane or abusive remarks by those condemned to die.

The warden at the Southern Ohio Correctional Facility near
Lucasville, where executions will take place, will have control
over the statement, Andrews told The Blade of Toledo for a
story published today.

January 5, 1998 Andrews said the warden can alter it, summarize it, release it

R
Knight-Ridder
newspapers
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in its entirety, or not release it in anv form.

He said the policy calls for the warden to read the
condemned's statement in the execution chamber after the
prisoner is put to death.

The condemned will be given paper and a pen abour six hours
before the time of execution and will be allowed to write as
much as he or she wants.

" "But if they write for that long, the warden isn't going to
read for that long,”" Andrews said.

He said there i1s no grovision for preserving the original
document for possible study by scholars or others at a later
date.

"It might be that it could be placed in the prisoner's file,
which 1sn't a public document,” Andrews said. But that
hasn't been discussed, he said.

http://werw.ohio.com/bj/news/ohio/docs/003563.htm

Page 1 of 2
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Harland Britz, general counsel to the Toledo chapter of the
American Civil Liberties Union, told the news(paper he views

the move as ' ‘an attemnpt to sanitize the issue

punishment) to the vanishing point."

of capital

Britz suggested the state might not want the public to think

agawn about capital punishment if a condemned inmate made 2

"“powerful statement.""

Andrews said a number of states allow only written

statements.

No one has been executed in Ohio since 1963,

But the Ohio Supreme Court last month granted a request by
convicted killer Wilford Berry Jr. to be executed without
er appeals, and set a March 3 execution dae.
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Last words will be posthumous ones for Ohio's condemned

"It
dehumanizes
even further

the person
you're
executing.”
lawyer Jeffrey M,

Gamso
critic of new policy
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Last words will be posthumous
ones for Ohio's condemned

By Alan Johnson
Dispatch Statehouse Reporter

July 27, 1997

Some repent, protest their innocence, praise God or say goodbye to
loved ones. Others curse, philosophize, sing or remain silent.

One man spat at the warden. Another died listening to & Marty
Robbins song.

But two long-standing traditions accompany a prisoner execution in
the United States: a last meal and last words.

When Ohio resumes use of the death penalty, the condemned still
will have a last meal. But his or her last words will be heard after the
execution -- when the prison warden reads them.

The policy change announced recently by the Ohio Department of
Rehabilitation and Correction comes in response to incidents in other
states where the person about to be executed unleashed profamties
or lashed out at the victim’s family.

"We didn't want that to happen here,” prisons spokesman Joe
Andrews said.

Ohio has not had an execution since 1963, even though capital
punishment was reinstated in 1981, But several prisoners are moving
closer to a date with the executioner, including Cleveland murdcerer
Wilford Berry, who wants to waive his legal appeals and be put to
death,

When an execution is scheduled, the prisoner will be given the
opportunity to write his last words about six hours before the
execution, Andrews said.

"They can write as much as they want in the time they have," he said.
A draft of the statement will be forwarded to Warden Terry Collins

at the Southern Ohio Correctional Facility near Lucasville, where
execulions will take place. Andrews said the warden will have

9/10/98

LA B OV AT il

216-78B1-6438 P.

oz




Sep-10-98 11:07A ACLU of Ohio 216-781-6438

Last words will be posthumous ones for Ohio's condemned

“complete editorial rights” aver the prisoner's statement and can
change, censor or summarize it.

“This has all been reviewed by our legal staff, and they had no
problem with it," Andrews said. Those officials say a prisoner's last
words are a privilege, not a right.

Toledo lawyer Jeffrey M. Gamso, an American Civil Liberties Union
activist who represents eight of the 173 men on Death Row, said he
is outraged by the change.

“I'm bothered because of the pretense that we're trying to do is
prettying up the whole process, samtizing the exccution to distance
all of us from it," Gamso said.

‘It dehumanizes even further the person you're execuling," he said.
"To deprive them of the opportunity 1o speak seems to further a
process that is wrong "

Gamso acknowledged some states don't permit last statements. But
the Ohio policy, he said, is "clearly an interference with free speech”
and will likely be challenged.

Rhonda Millhouse, spokeswoman at the Lucasville prison, said Ohio
officials found thal several states allow prisoners to make only a
written statement.

Not so in Florida, Georgia and Texas, where executions are frequent
and prisoners often have much to say.

A man executed in December wished witnesses a "Merry Christmas._"
Georgian Christopher Berger apologized to “anybody and everybody
I've ever hurt." Sylvester Adams of South Carolina sang part of a
hymn: Jesus, your baby is coming home,

And at his 1995 execution, Mickey Wayne Davidson of Virginia said
only this: "I'll say my last words to the 1.ord. 1 guess that's really all
that needs to be said.”

Back to today's news from the Dispaich home page
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